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INTRODUCTION

Pursuant to Section III.D.4 of the Environmental Appeals Board ("EAB") Practice Man-

ual,' Permittee, ConocoPhillips Company ("ConocoPhillips"), on behalf of itself as Operator of

the Wood River Refinery, and WRB Refining LLC as owner, moves the EAB to allow it to par-

ticipate in the above-captioned proceeding by filing this Memorandum and, if the EAB deems

oral argument necess.uy, presenting oral argument. The EAB "exercises its authority to review

[PSD] permits sparingly," In re Westborough and Westborough Treatment Plant Board, l0

E.A.D. 297,303 (EAB 2002), and the Siena Club and American Bottom Conservancy (collec-

tively, "Petitioner") have not begun to justify a departure from the EPA's "policy favoring reso-

lution of most permit disputes at the Regional level." Id.

The permit issuer, the Illinois Environmental Protection Agency ("IEPA"), issued a thor-

ough, 50-page Responsiveness Summary, carefully (and correctly) addressing each of the argu-

ments that Petitioner raised below. Petitioner has failed to shou,that IEPA's decision was

"clearly erroneous," or that the issues raised in the Petition present an "important policy consid-

eration" worthy of the EAB's review. 40 C.F.R. $ 124.19(a). Indeed, in many cases Petitioner

appears to complain about IEPA's adoption of Petitioner's own arguments in issuing the final

permit. Moreover, Petitioner attempts to present numerous arguments on appeal that were not

raised during the public cornment period (but were "reasonably available" before that period

closed), and thus are waived. I(t. $ 124.13. Review ofthe Petition should therefore be denied.2

' The EAB Practice Manual directs that "the EAB will provide a permittee with notice that a petition for review has
been filed concsming the permittee's permit at the same time that the EAB requests a response lrom the permit is-
suer and will entefiain a motion by a permittee to participate in the proceeding." (Section IILD-4., page 35).
2 As we explain in our accompanying Motion for Expedited Consideration, prompt disposition of this appeal is pa-
ramount for two reasons. First, ConocoPhillips is subject to an existing Consent Decree that re4aires itto undertake
several measures authorized in the challenged permit. See Consent Decree, United Stqtes of Americq and the Stqtes
of lllinois, Louisiana and New Jersey, Commonwealth of Pennsylyqniq qnd the Northv,est Clean Air Agency v.
ConocoPhillips Company, Civil Action No. H-05-0258 (S,D. Tex. Dec. 5, 2005) (ConocoPhillips Exhibit 6), avail-
able at hnp://www-epa.gov,/compliance/resources/decrees/civil/caa,/conocoohillips-cd.pdl Becaus€ the PSD ele-



STATEMENT OF FACTS

The IEPA issued the challenged permit3 on July 19, 2007. See Construction Permit{PSD

Approval No. 06050052 ("Final Permit") (Petitioner's Exhibit 1).4 The permit authorizes Cono-

coPhillips to construct facilities at its Wood River refinery in Roxana, Illinois, to increase both

its total crude processing capacity and the percentage ofheavy crude the refinery processes. This

permit contains state provisions, federal non-attainment new source review provisions, and pre-

vention of significant deterioration provisions. Responsiveness Summary at 2.

IEPA conducted public hearings and received comments on the draft permit from March

23 to June 15,2007. Petitioner submitted several sets of comments expressing concem about,

among other things, emissions of carbon monoxide from flaring, and the PSD provisions in-

cluded in the draft permit to monitor and control flaring. In response to Petitioner's comments,

IEPA added several provisions strengthening the PSD permit conditions on flaxing. IEPA then

issued the hnal permit, along with a summary of its responses to public comments, on July 19,

ments ofthe permit do not become effective until the resolution ofthis appeal,40 C.F.R. $ 124.15(bX2), any delay
in resolving this appeal jeopardizes ConocoPhillips' good-faith efforts to comply with the Consent Decree. Second,
the implementation ofthis project will help alleviate continuing gasoline and diesel supply concems in the Midwest
and will reduce U.S. dependence on Middle Eastem sources ofcrude.
3 Throughout this Memorandum we use the terms "permit," "permit decision," "PSD p€rmit," or similar phrases to
rcfer only to the PSD Approval portion of the Final Permit. The Final Permit is actually a consolidated permit that
grants permission to construct certain emission sources and air pollution control equipment (the "Construction
Grant") and grants PSD approval for carbon monoxide related activities (the "PSD Approval"). Such integrated
pemits are commonly issued in states such as Illinois that exercise delegated authority to implement PSD regula-
tions but do not have a SlP-approved PSD program. See, e-g., In re Knauf Fiber Glass, GmbH,8 E.A.D. l2l, 162
(EAB 1999) ("permitting authorities that issue PSD permit decisions pursuant to a delegation agreement with EPA
include requirements in a permit under both federal and state law. . . . Including such provisions in a PSD permit is
legitimate, it consolidates all relevant requirements in one document and obviates the need for separate federal, state,
and local permits."), However, "the Board and its predecessors have made clear that even where a permit proceed-
ing involves requirements under both state and federal law, the scope ofthe Board's rcview is limited to issues relat-
ing to the federal PSD program and the Board will not assume jurisdiction over permit issues unrelat€d to the federal
PSD program." In re West Suburban Recycling and Energy Center,2. P., 6 E.A.D.692,'704 (EAB 1996). Sections
ofthe Final Permit that are unrelated to PSD are not before the EAB and not available for remand. Unless otherwise
indicated, we use the term "permit" to refer o/,// to the PSD ponions ofthe Final Permit that are before the EAB.
a ln th€ interest ofeconomy, where Petitioner has already included relevant documents as exhibits to its Petition, tiis
Memorandum does not include them as exhibits, but simply references them as "Petitioner's Exhibit _,"



2007. Petitioner requested a copy of the Responsiveness Summary on July 21, 2007, and re-

ceived a copy by mail seven days later. It filed this appeal on August 22, 2007 .

SUMMARY OF ARGUMENT

L Petitioner's leading point is a highly technical, non-substantive claim that the PSD

provisions of the permit must be remanded because IEPA did not send Petitioner the Respon-

siveness Summary "simultaneously" with the notice of permit issuance. But the goveming regu-

lations, not quoted by Petitioner, require only that these documents be "issued" on the same day

and then made "available to the public"-without specifying a particular day or method for mak-

ing the Responsiveness Summary "available." See 40 C.F.R. g 124.17(a), (c). It is undisputed

that the IEPA (l) issued both documents on the same day; (2) simultaneously notified Petitioners

of the issuance of the final permit and availability of the Responsiveness Summary, and

(3) promptly sent a copy of that summary upon Petitioner's request. This is sufficient to satisfy

the requirements of 40 C.F.R. g 12a.17(a), (c). Finally, Petitioner has not claimed (let alone

shown) that it was prejudiced by this procedure-it had 26 days to review the Summary, and

does not suggest that it was unable to develop any particular axgument-and there is no basis to

Petitioner's suggestion that "potential prejudice to the public" justifies a remand. Pet. 6 (empha-

sis added).

II. Perhaps aware of this difficulty, Petitioner resorts to another non-substantive argu-

ment -that the permit must be remanded because the Responsiveness Summary did not

"[s]pecify which [PSD] provisions, if any, of the draft permit have been changed in the final

permit decision, and the reasons for the change." Pet. 8. This claim, however, is demonstrably

false: the Summary does describe and give reasons for the changes in the final permit, but in re-

sponse to the public comments rather than in a separate section-a point Petitioner later con-



cedes. Pet.8 (noting that IEPA addressed the changes "in response to individual comments").

Petitioner's claim is doubly pt:zzling, moreover, because many of the changes in the final permit

were made at Petitioner's behest. Petitioner's claim thus amounts to an argument that a party

may obtain a remand of a PSD approval on the ground that the agency failed to draft a separate

section of its Responsiveness Summary that outlines the basis for permit changes that the party

i/seffrequested. That view is of course untenable. But even if there were something to it, a re-

mand would not be appropriate: under EAB precedent, the procedural defect of failing to ex-

plain changes is cured by allowing Petitioner to file a reply brief in the EAB addressing the Re-

gion's response to the Petition.

III. Petitioner fares no better in arguing that IEPA failed (1) to conduct a BACT analysis

for CO emissions from flaring, (2) to consider existing control technologies that Petilioner pro-

posed, and (3) to require the most stringent control technology or adequately explain its reasons

for not doing so. Pet. 12-2L To begin with, Petitioner argued below only that IEPA's BACT

analysis was inadequate, not that IEPA failed to conduct such an analysis, so its claims on that

score are waived. But in any event, IEPA expressly fbund that "a Best Available Control Tech-

nology (BACT) analysis is required," explained that analysis in its Project Summary, and refined

its analysis in response to public comments. Project Summary at 10, 13 (ConocoPhillips Exhibit

2); Responsiveness Summary at 9 (ConocoPhillips Exhibit 1) ("ConocoPhillips must implement

Best Available Control Technology (BACT) for emissions of carbon monoxide" from flaring).

Thus, there is no basis to Petitioner's bald assertion that IEPA failed to conduct a BACT analy-

sis.

Concerning the merits of that analysis, IEPA rejected ConocoPhillips' proposed emis-

sions limitation, imposed a more stringent numeric limit, required ConocoPhillips to comply



with the New Source Performance Standards for flaring in 40 C.F.R. $ 60.18, and imposed de-

tailed work practices to minimize flaring. Indeed, IEPA imposed more stringent work practices

than any BACT analysis for flaring currently contained in EPA's RACT/BACT/LAER clearing-

house. Moreover, IEPA not only considered all six control measures proposed by Petitioner, it

required ConocoPhillips to implement five of them. As the Responsiveness Summary states:

"the various approaches to minimization of flaring and flaring emissions discussed in [Peti-

tioner's] comment ate required." Responsiveness Summary at 28 (emphasis added); Final Per-

mit $$ 4.7.5 and 4.7.6-2, As to the "one exception"-Petitioner's recommendation for using

thicker process vessel walls-IEPA explained that this was problematic because it would "entail

operation of process vessels at higher pressures." Responsiveness Summary at 28. In short,

IEPA adopted the vast majodty of Petitioner's proposals and provided a reasonable explanation

for its decision to reject a single component ofPetilioner's proposal.

IV. Petitioner's fourth argument for a remand is that the PSD provisions of the hnal

permit establish insufficient measures to monitor and assess flaring events. Pet. 22. Here again,

however, Petitioner's argument is waived. Petitioner fails not only to cite any authority in sup-

port of its position that IEPA should incorporate into the PSD provisions of final permit all as-

pects of certain Bay Area Air Quality Management District regulations, but also to respond to

IEPA's thorough explanation conceming why such regulation would not be appropriate for the

Wood River facility. Responsiveness Summary at 32. Each of these failures is fatal to Peti-

tioner's appeal. Moreover, the monitoring provisions-many of which were added at the request

of Petitioner-are sufficient to ensure enforceability, and Petitioner offers no reason for conclud-

ing that IEPA's technical judgment on video monitoring or the equipment accuracy and sampling



methodology provisions of the Bay Area regulations was clearly enoneous or an important pol-

icy consideration requiring reversal by the Board. 40 C.F.R. $ 124.19(a).

V. Finally, Petitioner argues that the permit must be remanded because it lacks a BACT

emissions limit for greenhouse gases. Petitioner has waived this issue, however, by not raising it

during the public hearing and public comment period. Petitioner's sole argument there was that

IEPA should have estimated the magnitude of greenhouse gas emissions expected from the pro-

ject and evaluated them in its consideration of altematives under the Illinois Administrative

Code, not that IEPA should have imposed a Clean Air Act BACT limit on greenhouse gas emis-

sions, or that such gases are "subject to regulation." Moreover, any suggestion that this argu-

ment was not "reasonably asce(ainable" until Mossachusetts v. EPA,127 S. Ct. 1438 (2007), is

foreclosed by the fact Ihat Massachuselts came down well before Petitioner filed comments be-

low.

Even if the EAB were to examine the merits, however, controlling D.C. Circuit, EAB,

and EPA precedent confirms that carbon dioxide is not "subject to regulation" under the Clean

Air Act for the simple reason that EPA does not yet regulate it. As the EPA explained in a re-

lated appeal just days ago, EPA "has historically interpreted the term 'subject to regulation under

the Act' to describe pollutants that are presently subject to a statutory or regulatory provision that

requires'actual contol of emissions' of those pollutants." Brief of the EPA Office of Air and

Radiation, In re Christian County Generation, LLC, PSD Appeal No. 07-01 at 4 (filed Sept. 24,

2007) (ConocoPhillips Exhibit 5); see also USEPA, Response to Public Comments on PSD Per-

mit No. PSD-OU-0002-04.00 ar 5-6 (Augusr 30, 2007) (ConocoPhillips Exhibit 4) (same).

Moreover, any "important policy considerations" involved in this appeal counsel agalnsl review:

EPA, Congress, and many other policy-makers are currently considering comprehensive regula-



tions on emissions of carbon dioxide, and localized, case-by-case permitting decisions would be

a poor substitute for a comprehensive approach to this global issue. These nationalJevel policy

discussions are meant to include opportunities for public participation and the ability to weigh

important, sometimes conflicting goals. Individual projects providing opporfunities for eco-

nomic development and stabilization of energy supplies in the United States or locally in Illinois

should not be hindered while these policy discussions are ongoing. Review should therefore be

denied.

STANDARD OF REVIEW

The EAB "exercises its authority to review [PSD] permits sparingly," In re Westborough

and llestborough Treatment Plant Board, 10 E.A.D. 297,303 (EAB 2002), recognizing that

"EPA policy favors final adjudication of most permits at the regional level." In re Hecla Mining

Co., LuclE Friday Mine,13 E.A.D. (slip op. at 10), NPDES Appeal No. 06-05 (EAB 2006) (cit-

ing 45 Fed. Reg. 33,290, 33,412 (May 19, 1980)). The EAB will grant review of a permitting

decision only if it involves a "finding of fact or conclusion of law which is clearly erroneous,'o or

an "exercise of discretion or an important policy consideration which the [EAB] should, in its

discretion, review." 40 C.F.R. g 12a.19(a)(1)-(2). The petitioner bears lhe burden of demon-

strating the review is warranted. In re Hecla Mining Co., LuclE Friday Mine,l3 E.A.D. (slip op.

at 10), NPDES Appeal No. 06-05 (EAB 2006).

Moreover, the petitioner may raise an issue on appeal only if it was either "raised during

the comment period" or "not reasonably ascertainable" before the close of the public comment

period. 'Ilz re Avon Custom Mixing Services,lnc,, 10 E.A.D. 700,704 (EAB 2002); 40 C.F.R. $$

124.13 & 124.19(a). Otherwise, the issue is waived. For those issues that have been properly

preserved, "the petitioner must then explain with sufficient specificity why a permit issuer's pre-

vious responses to those objections were clearly erroneous, an abuse of discretion, or otherwise



warrant Boaid review." In re Hecla Mining Co., Luclry Friday Mine, 13 E.A.D. (slip op. at l0),

NPDES Appeal No. 06-05 (EAB 2006). "[I]t is not enough simply to repeat objections made

during the comment period;' Inre Zion Energy, LLC,9 E.A.D.'101,705 (EAB 2001).

Finally, the EAB accords "broad deference to permitting authorities" on "issues requiring

the exercise of technical judgment and expertise." In re Newmont Nevada Energt Inv., L.L.C.,

12 E.A.D. (slip op. at 21), PSD Appeal No. 05-04 (EAB December 21,2005), On "a technical

issue like a BACT limit," petitioners bear a particularly "heavy burden [in] obtaining review,"

ld, and must do more than merely "present[] a difference of opinion or altemative theory regard-

ing a technical matter." In re Town of Ashland Wastewater Tredtment Facility, 9 E.A.D. 661,

667 (EAB 2001) (quoting In re NE Hub Partners, L,P.,7 E.A.D,561,657 (EAB 1998)). Rather,

petitioners must demonsfate that the permitting authority's technical analysis was "clearly erro-

neous" or involves an "exercise of discretion or an important policy consideration which the

[EAB] should review in its discretion." 40 C.F.R. g 124.19(a).

ARGUMENT

I. IEPA Properly "Issued" and Made "Available to the Public" Its Responsiveness
Summary,

Petitioner's leading argument is based not on the merits, but on a procedural claim ofthe

mosl technical variety. The PSD portions of the permit must be remanded, Petitioner says, be-

cause IEPA did not "simultaneously" provide the Responsiveness Summary together with the

notice of permit issuance. Pet. 6. But Petitioner has not shown (or even claimed) that it was

prejudiced by the manner of publication that IEPA used-Petitioner had nearly a month to re-

view the Responsiveness Summary-and nothing in the goveming regulations or EAB precedent

requires "simultaneous" service of the Responsiveness Summary and notice of permit issuance.



To the contrary, the regulation relied upon (but never quoted) by Petitioners says that the

permitting authority is (1) "required Io issue a response to comments when a final permit is is-

sued," and that (2) "[t]he response to comments shall be available to the public." 40 C.F.R. $

124.17(a), (c) (emphasis added). Nothing in the regulations, however, specifies when or how the

response should "be available to the public." Indeed, the fact that the regulations require same-

day "issu[ance]" of the response but say nothing about when or how the response should be

made "available to the public," strongly suggests that "same-day availability" is nol required. At

the very least, nothing in the regulation suggests that the agency must mail its response to com-

ments simultaneously with the notice of final permit issuance, to each and every participant in

the permitting process. (Participants at a public hearing are frequently identified in the transcript

of hearing by name only, or by organization, without U.S. mail contact information; and many

such participants do not file written comments at all.)

IEPA therefore satisfied its duty under this regulation by (l) issuing the final permit, no-

tice of issuance, and Responsiveness Summary on the same day (July 19, 2007); and (2) notify-

ing Petitioners of the final permit issuance, explaining in the notice how to obtain a copy of Re-

sponsiveness Summary, and promptly sending a copy of that summary upon Petitioner's request.

Petitioner requested a copy of the Responsiveness Summary on the same day that the permit was

issued, and received its copy by mail seven days later. Moreover, the notice indicated that the

Responsiveness Summary was available on IEPA's and USEPA's websites, Fetitioner's Exhibit

4, and Petitioner has not explained why (or alleged that) it could not have obtained the Respon-

siveness Summary even earlier online.

In re Prairie Stote Generation Station, 12 E.A.D., PSD Appeal No. 05-02 (EAB, Mar.

25, 2005), the lone authority relied on by Petitioner, confirms that this is a proper procedure. As



Petitioner concedes, Prairie State did not require the permitting authority to provide the Respon-

siveness Summary together with the notice of permit issuance. Pet. 6. Rather, the Board ruled

that an agency must "fully compl[y] with the requirement to give adequate and timely considera-

tion to public comments at the time of issuing the final permit decision." Prairie State, 12

E.A.D. (slip op. at 6). The holding addressed only the requirement that IEPA rssae its response

to comments at the same time it issues the final permit-not when or how an agency must make

its response "available to the public."

The problem in Prairie Slale was that IEPA issued the Responsiveness Summary seven

days after it issued the final permit. 1d at 2. Herc, however, Petitioner does not dispute that

IEPA issued the Responsiveness Summary on the same day as the final permit and notice of final

permit issuance. Furthermore, in Prairie State, the only way the public could access the Respon-

siveness Summary was via IEPA's website. Id. aI 3, Here, not only was the Responsiveness

Summary available on the website, but IEPA also explained in the notice of permit issuance how

the public could obtain a physical copy, and promptly sent Petitioners a copy ofthe Responsive-

ness Summary when they requested it. This procedure fully complies with federal regulations

and Prairie State.s

In any event, not.only did IEPA properly make the Responsiveness Summary available to

the public, Petitioner has not attempted to show that it suffered any prejudice. Although Peti-

tioner complains that it had "a mere 23 days" to file its petition, it does not suggest that this was

insufficient time to prepare a petition. Pet. 6. Nor does it allege that it was unable to obtain the

Responsiveness Summary even earlier via IEPA's website, Rather, Petitioner argues that mere

"potential prejudice to the public" is enough to justify a remand. 1d (emphasis added). More-

t Moreover, to ConocoPhillips' knowledge, IEPA has never mailed its responsiveness documents simultaneously
with the notice of permit decision, so the procedure here was appaxently consistent with longstanding IEPA practice.

l 0



over, Petitioner fails to disclose that it actually had 26 days to file the petition, not 23. Because

IEPA served the notice of permit issuance through the mail, Petitioner had an extra three days to

file a petition for review, 40 C.F.R. $ 124.20(d), and it used every one of them. (IEPA served the

final permit on July 20, and Petitioner filed 33 days later on August 22.) This 26-day period was

ample time to file their petition for review, and Petitioner does not suggest that it was unable to

develop any particular argument on appeal on account of the alleged shortfall.6 A remand would

therefore be inappropriate quite apart from whether IEPA complied with federal regulations,

which. as discussed above. it did.

II, IEPA Adequately Specified the Changes to the Draft Permit in the Responsiveness
Summary.

Petitioner's next (non-substantive) argument is that the PSD portions of the permit must

be remanded because the Responsiveness Summary failed to "[s]pecify which [PSD] provisions,

if any, of the draft permit have been changed in the final permit decision, and the reasons for the

change." Pet. I (quoting 40 C.F.R. $ 12a.17(aX1). This claim, however, is not only demon-

strably false, but puzzlingly ironic: Many of the changes between the draft and final permits

were made in direct response to Petitioner's comments. To cite but one example, the hnal permit

adopted Petitioner's proposals for minimizing flaring, and the Responsiveness Summary ex-

plains that "the various approaches to minimization of flaring and flaring emissions discussed in

[Petitioner's] comment arc required," Responsiveness Summary at 28 (emphasis added); Final

Pemit $$ 4.7.5 and 4.7,6-2. Thus, Petitioner (again) cannot point to any prejudice from IEPA's

decision-unless IEPA's decision to adopt Petitioner's comments amounts to prejudice.

6 Petitioner used the full time period prescribed by 40 C.F.R. $ 124.20(d), but fails to cite that regulation in its Peti-
tion-and still misstates what the regulation allows. Petitioner then essentially asks the Board to alter 40 C.F.R.
$$ 124.17 ard 124.20 in a permit appeal, mther than in a proper notice-and-comment rulemaking, based on clictum
in a Board decision (Prqirie Stale) that is clearly distinguishable fiom this case (because here IEPA issued the notice
of fural permit decision and Responsiveness Summary on the same day).
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Contrary to Petitioner's claims, the Responsiveness Summary does describe the changes

between the draft and final permit and does give reasons for those changes-it simply does so

thoughout its responses to public comments, rather than in a separate section of the document.

See, e.g., Responsiveness Summary, responses to comment numbers 25, 28, 58, 64-66,68,70,

'72-'75,'78-'79 and 99. IEPA's Brief further demonstrates how the Responsiveness Summary

"clearly and appropriately articulated [changes in the final permit,] and the reason[s] for the

changes were also fully specified." IEPA Br. aI 12. In fact, Petitioner concedes that IEPA ad'

dressed these changes "in response to individual comments conceming the lack of sufhcient con'

trols on flares." Pet. 8. Petitioner simply-and inaccurately--dismisses those responses as be-

ing made "only in passing." Id.

Nothing in the regulations or EAB decisions requires IEPA to devote a sepdrate section

of the Responsiveness Summary to a description of changes, much less provide "redlining," as

Petitioner suggests. Pet.8; Pet.Exhibit8at L Moreover, although IEPA's Brief notes that itdid

not include a "list" of changes (IEPA Br. at 17), the regulations do not require such a list. They

simply require that IEPA "specify which provisions . . . have been changed . . . and the reason

for the change"-without mandating a particular format. 40 C.F.R. $ 124.17 (a); IEPA Br. at 16

("Section 124.17(a) does not require a precise format in which changes between the draft permit

and the hnal permit shall be specified by the permitting authority.") As both this Memorandum

and IEPA's Brief demonstrate, IEPA repeatedly specified the changes and reasons for the

changes in the course of responding to public comments in the Responsiveness Summary, and

"[n]o legal enor resulted" from this approach. IEPA Br. at 12. Indeed, the fact that IEPA made

the vast majodty (if not all) of the changes in response to public comments makes it eminently
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appropriate to explain those changes in the course of responding to the comments that prompted

them.

Moreover, even if IEPA had not specified the changes it made in the final pemit, a re-

mand would not be the appropriate remedy. The EAB has held that the "procedural defect" of

failing to explain changes is "cured by allowing [Petitioner] to file a reply brief in the EAB

"addressing the Region's response" to the Petition-not by a formalistic remand. In re Midy,est

Steel Division, National Steel Corporation, 3 E.A.D, 835, 836 n.2 (EAB 1992). A remand is ap-

propriate only ifPetitioner offers "a compelling reason to believe that [the] failure to explain fthe

reason for changes] led to a clearly erroneous permit decision." In re Steel Dynamics, Inc.,9

E.A.D. 165, 191 (EAB 2000). As explained in Parts III-V, however, Petitioner has failed to

make this showing. Remand is therefore inappropriate.

A. The Responsiveness Summary specilically highlights the changes between the
draft and final permit and explains the reasons for the changes.

Contrary to Petitioners' assertions, IEPA discussed changes between the draft and final

permit numerous times. IEPA's responses to comment numbers 25,28, 58,64-66,68,70,72-'15,

78-79 and 99 reference changes in "the issued permit" and give specific reasons for the changes.

For example, IEPA repeatedly noted that it had changed the control practices in the final permit

based on public comments: "[t]he issued permit does not set BACT for CO in terms of this emis-

sion rate proposed by ConocoPhillips. BACT for CO is set in lerms of work practices . . . [and]

[t]hese work practices have been further developed as a result of further review by the lllinois

EPA in response to other public comments." Responsiveness Summary at 10 (emphasis added).

Specifically, after describing the six control practices recommended by Petitioner as BACT,

IEPA noted that the final permit incorporated five of the six, and explained why it did not adopt

the sixth:

I J



As generally observed by this comment, there are many ways to reduce emissions
from flaring, For the new process flare systems at the refinery, the various ap-
proaches to minimization of flaring and flaring emissions discussed in this com-
ment are required as appropriate for the particular process units that are served by
the flare system. Iftls has been clarified in the conditions of the issued permit for
flaring. The one exception is constructing stronger process vessels. This has not
been identified as a reasonable or recommended approach to reducing flaring
emissions. It would pose operational concerns as it would implicitly entail opera-
tion of process vessels at higher pressures. In addition, careful management of
depressurization of vessels during unit shutdowns appears to be very ffictive in
minimizing and eliminating shutdowns es e contributor to flaring.

Responsiveness Summary at 28 (emphasis added). IEPA has further explained that it adopted

these additional work practices in order to maintain consistency with existing requirements in the

federal Consent Decree. Id. at 12; IEPA Br. at 15 ("Th[e] discussion [in the Responsiveness

Summary] makes evident that the inclusion of additional work practices for the new flares was

meant to be consistent with similar requirements for existing flares in the federal consent de-

cree."). As this example shows, IEPA both highlighted changes it made in the final permit and

explained the reasoning behind the changes.

Another example is IEPA's response to a comment recommending increased compressor

capacity for both new flares, because "adequate compressor capacity for recovery of waste gas

[is] effective in minimizing flaring events." Responsiveness Summary at 28. IEPA noted that

the final permit required additional compressor capacity for one flare but not the other, and ex-

plained why:

The new flare system for the new Delayed Coker Unit will include redundant
waste gas compressors, as currently used at the Shell, Martinez refrnery. A condi-
tion has been included in the issued permit requiring this as an element of BACT
and I-4ER for this new flare sys/eiz. [Redundant waste gas compressors are not
required for the new hydrogen plant, however, because] [tJhe flare for the new
hydrogen plant does not hdndle o waste gas that is suitable for recovery for use in
the refinery fuel gas system.
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1d. (emphasis added). Here, again, IEPA highlights changes in the final permit, explains the rea-

son for the change (by summarizing the support for the change in the public comment), and fur-

ther explains why it did not impose the change on both new flares.

Many other examples appeax thxoughout IEPA's responses.t In fact, Petitioner identifies

seven types of changes IEPA made in the final permit (Pet. 7-8), and the Responsiveness Sum-

mary addresses each one multiple rimes.s

' See, e.9., Responsiveness Summary at l2 (explaining, in response to a comment urging more stringent confiols on
flaring and giving reasons for the controls, thal " [p]rovisions hsye been included in lhe issued permit" that require
"root cause analyses," flare minimization, and "Id]etailed repofiing" "based on the features in the design ofthe new
Delayed Coker Unit . . . and in the context of existing requirements that address flaring at the Wood River refin-
ery"), id. at 25 (noting, in response to Petitioner's comment that the project's two new flares should be subject to
BACT for CO emissions and LAER for VOM, that "the isned permit includes qd{litionel requ[remefl8 as part of
BACT and LAER for the new flares in response to public comments"); id. al29 (explaining, in response to a com-
ment urging adoption of the BAAQMD rules on flaring, that "the issued permit requires that ConocoPhillips imple-
ment the measures similar to that specified by the BAAQMD to reduce flaring," including "preparation of and op-
eration pursuant to a Flare Minimization Plan and performance of'root cause analyses,"' and that the issued permit
requires "redundant compressor capacity leven thoughl this is not a measure that is mandated by the BAAQMD
rules"); id at 32 (explaining, in response to a comment urging complete adoption of detailed reporting regulations,
that "[t]he issued permit includes appropriate provisions for reporting related to flaring. Given the natue of the
[EPA's] procedures for review of reports from sources, detailed reporting related to flaring . . . will be more effi-
ciently and effectively handled if it occurs in conjunction with routine quarterly reporting, mther thar as stand-alone
repons for significani flaring.") (all emphases added).

The Responsiveness Summary contains many more examples of explanations for changes between the draft
and fl:al permit.
I Although Petitioner (at 7-8) purports to identiry seven changes in the final permit, IEPA points out that there is
really only one: "the inclusion of various work practices to minimize emissions from the flares." IEPA Brief at l7
& n.12. Regardless of how this change is characterized, however, the Responsiveness Summary thoroughly ad-
dresses all seven areas identified by Petitioner:

l. Control RequiremeDts and Work Practices. See, e.g, Responsiveness Summary at l0 ("BACT for CO is set
in terms ofwork practices to minimize CO emissions . , . [and] [t]hese work practices have been firrther devel-
oped as a result of further review by the [IEPA] in response to other public comments-"); id at 28 (noting that
"[a] condition has been included in the issued permit requiring lredundant waste gas compressors] as ar element
of BACT and LAER for this new flare system"); id, at l2 (noting that "lplrovisions have been included in the
issued permjt" that require "root cause analyses" and flare minimization).

2. Flaring Minimization Plan. Id. at 29 ("lTlhe issued permit requires that ConocoPbillips implement the meas-
ures similar to that specified by the BAAQMD to reduce flaring," including "preparation of and operation pur-
suant to a Flare Minimization Plan."); rd at 30 ("The issued permit requires a Flaring Minimization Plan for the
new coker flare . , , address[ing] the various approaches that have been taken by Shell Martinez to reducing flar-
ing."); id at 33 ("The issued construction permit also requires ConocoPhillips to develop and impl€ment a Flar-
ing Minimization Plan for the new Coker Unit and the new Hydrogen Plant.")

3. Testing Requirem€nts. 1d at 34 (noting that the issued permit requircs testing "to be able to determine flow
and composition ofwaste gas"); tl at 32 (noting that "the issued permit . . . [requires] collection of data to iden-
tiry when waste gases are flared and in what quantity").
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Perhaps Petitioner would prefer to have more extensive responses, but there is no merit to

the claim that IEPA failed to "[s]pecify" changes to the draft permit and give "reasons for the

change." 40 C.F.R. $ 124.17(a)(l). Nor was IEPA required to include those reasons in a sepa-

rate section of the Responsiveness Summary. Indeed, if the law required public agencies to pro-

vide not only a reasoned basis for their decisions, but also a lengthy and detailed exegesis of

every public comment, they would have little time to fulfill their importaat public mandates.

The courts (and bodies such as the EAB) would do little else but hear appeals challenging the

form rather than t}re substance of agency decisions. Remand is therefore wholly inappropriate in

these circumstances.

4. Monitoring Requirements. 1d at 31 ("The issued permit requires continuous monitoring to identifr when
waste gases are flared. This requircment is accompanied by requirements for monitoring or instrumentation to
reasonably determine the amount of gas that is flared, requirements for sampling and analysis of waste gas or
maintenance of records for the composition of the gas, and requirements for monitoring or records related to
fuel usage for the pilot and venting of purge gas to the flare."); id. al 34 ("Tbe issued permit requires that moni-
toring . . . be implemented for new flares to be able to determine flow and composition of waste gas,").

5, Observation Requirem€nts. Petitioner's public comments did not separately addrcss "observation require-
ments," but rather feat€d them as a subset of monitoring requirements and argued that IEPA should adopt
BAAQMD Flare Monitoring Rule l2-l I in its entirety. Comments of the American Bottom Conservancy, En-
vironmental Integrity Pro.iect, and Siena Club, Technical Analysis of Jutia May at ?2-23 (June 14, 2007) (Peti-
tioner's Ex}ibit 2) ("I urge IEPA to incorporate each and every requirement ofthe BAAQMD Flare Monitoring
Rule into the CORE Project permit conditions."). The Responsiveness Summary responded in kind, treating
"observation requirements" as a subset ofmonitoring, and explaining why IEPA did not fully adopt BAAQMD
Rule l2-l l. See Responsiveness Summary at 32 ("The issued permit includes an appropriate level of specific-
ity for operational monitoring for flaring. . . . tllt is not appropdate for the permit to include the detailed re-
quirements for operational monitoring present in the BAAQMD's Flare Monitoring Rule [2-l l]. Accordingly,
the issued permjt sets the purposes that must be fulfilled for the operational monitoring for flaring, i.e., collec-
tion ofdata to identif' when waste gases are flared and in what quantity.").

6. Recordkeeping Requirements. 1d at 3l ("The issued permit requires , . . maintenance ofrecords for the com-
position of [waste] gas, and - . - monitoring or records related to fuel usage for the pilot and venting of purge gas
to the flare,") Id. at34 ("The issued permit requires that . , , recordkeeping be implemented for new flares."),

7. Reporting Requirements. 1d at 32 (.'The issued permit includes appropriate provisions for reporting relaied to
flaring. Given the nature ofthe [IEPA'S] procedures for review of reports fiom sources, detailed reporting re-
lated to fladng associated with this project will be more efTiciently and effectively handled if it occurs in con-
junction with routine quarterly repofting, rather than as stand-alone reports for significant flaring events."); id
at 4l (noting that the Consent Decree includes "provisions for detailed reporting for significant flaring inci-
d€nts").

This is merely a sampling of IEPA'S responses in each area, but amply demonstrates thal the Responsiveness Sum-
mary ad&essed the changes between the draft and final permit.
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B, Even if IEPA had not explained the changes to the final permit, a remand
would not be appropriate.

Even if IEPA's discussion of changes had been inadequate (and it was not), it neither

prejudiced Petitioner nor led to a clearly eroneous permitting decision. The purpose of the re-

quirement to explain changes is to "illuminate[] the permit issuer's rationale for including key

terms" and "ensure[] that interested parties have an opportunity to adequately prepare a petition

for review and that any changes in the draft petmit axe subject to effective review." In re Indeck-

Elwood, LLC,13 E.A.D. (slip op. at 29), PSD Appeal No. 03-04 (EAB Sept. 27, 2006) (quoting

In re City of Marlborough, Mass. Easterly Wastewater Treutment Facility, 12 E.A.D. (slip op. at

14),NPDES AppealNo.04-13 (EAB,Aug. 11,2005)). All ofthese purposes are satisfied here.

First, Petitioner does not dispute that the vast majority (ifnot all) of the changes in the fi-

nal permit were adopted at Petitioner's behest, and that IEPA frequently stated that it made the

changes precisely because it concurred with Petitioner's comments. Pet. 10. Thus, Petitioner not

onfy knows, but frequently serpp lied, the "rationale for including key terms." Indeck-Elwood, 13

E.A.D. (slip op. aI29).

Petitioner responds that a "mere concurrence" with its own comments is not good e-

nough. Pet. 10. But the only cases it cites in support of this assertion all involved concurrence

with comments that the petitioner opposed, not concurrence with the petitioner's own sugges-

tions. 1d (citing 1n re Amoco Oil Co., 4 E.A.D. 954, 980 (EAB 1993); Marlborough, 12 E.A.D.

(slip op. at l4)). In effect, this Petitioner refuses to take "yes" for an answer: not only must

IEPA adopt Petitioner's recommendations and agree with its public comments, it must provide a

thorough explanation for why Petitioner was right. But neither the regulations nor the EAB's
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decisions-nor, for that matter, the most generous notions of responding to publio comments-

require such a result.e

Second, the EAB has refused to remand where the Petitioner fails to demonstrate "a

compelling reason to believe that [the] failure to explain [the changes in the final permit] led to a

clearly erroneous permit decision." In re Steel Dynamics, Inc.,9 E.A.D. 165, 191 (EAB 2000);

see also In re Mecklenburg Cogeneration Ltd. Partnership, 3 E.A.D. 492,494 n.3 (Adm'r 1990)

("For a remand, there must be a compelling reason to believe that the omissions led to an errone-

ous permit determination-in other words, that they materially affected the quality of the permit

determination."). Thus, the primary concem is with "the quality of the permit determination,"

rd, not with whether Petitioner is satisfied with all of the explanations. As shown below, the

permit determination here was of the highest quality. Petitioner has failed to show any enor (let

alone clear enor) or an important policy consideration warranting review. In such circum-

stances, a remand to compel the agency to explain why it agreed with Petitioner would be mean-

ingless formalism at its worst.ro

' Although Petitioner identifies no changes in the final permit that it actually opposes, Petitioner does argue tha! in
some instances, IEPA did not go far enough in adopting the changes it proposed (and did not explain its reasons for
not doing so), Pet, 10. This, however, is an argument that IEPA enoneously/ailed to adopt charges recommended
by Petitioner, not an argument that IEPA inadequately explained charges that it did adopt, As such, it is better ad-
dressed in the substantive portions ofPetitioner's brjef. And as we explain below, Petitioner has failed to show clear
error in any oflEPA's decisions to reject its proposed permit conditions.
r0 Nor is there any mefit to Petitioner's argument that IEPA should have re-opened the public comment period be-
cause itmade charges (requested by Petitioner) in the final permit. The EAB has "long acknowledged that the deci-
sion to reopen the public comment period is largely discretionary," ln re Dominion Energt Brayton Point, L.L.C.,12
E.A.D. (slip op. at 278), NPDES Appeal No. 03-12 (EAB Feb. l, 2006), and no regulation requires an additional
comment period after changes to a draft permit. See ln re Chem-Security Estems, Inc.,2E.A.D.804 (EAB 1989)
(stating the permitting authority "is required only to speciry and explain such changes, not to receive additional
comment on them"); Indeck-Elwood, 13 E.A.D. (slip op. at 28) (stating that the regulations "do not call for a new
comment period every time the permit issuer adds a new pennit condition in response lo comments on the draft
permit"). As IEPA explained in the Responsiveness Summary, "[t]he public comments d[id] not raise any issues
whose nature is such that they warrant preparation of a new draft permit by [EPA] and re-opening of a public com-
ment period. While various concems are raised about the proposed project, th€ comments do not show that the pro-
ject, as currently proposed by ConocoPhillips, would pose significant hazards to the public or should not be permit-
ted." Responsiveness Summary at 50. Moreover, a new comment period is especially unnecessary here because t}te
vast majority (ifnot all) ofthe changes were made at Petitioners' behest,
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Finally, the EAB has held that the "fail[ure] to provide the specific reasons for requiring

[additional permit] conditions [is] . . . [a] procedural defect" that can be "cured by allowing [the

petitionerl to file a reply brief'with the EAB. In re Midwest Steel Division, National Steel Cor-

poration,3 E.A.D. 835, 836 n.2 (EAB 1992); see also In re Dominion Energt Brayton Point,

L.L.C.,12 E.A,D. (slip op. at 278), NPDES Appeal No. 03-12 (EAB Feb. 1, 2006) ("The Region

may revise . . . permit conditions based on the comments . . . [and] where the Agency adds new

information to the record in response to comments, the appellate review process affords peti-

tioner the opportunity to question the validity of the material in the administrative record upon

which the Agency relies in issuing a permit." (emphasis added; intemal quotation, citation, and

emphasis omitted). That is, if Petitioner is dissatisfied with IEPA's explanations for changes in

the final permit, it can file an appeal (as it has done). If IEPA believes that it needs to supple-

ment those explanations (which is plainly unnecessary here), it can do so in its response brief.

Indeed, IEPA's recently filed response brief demonstrates that "the changes to the draft permit

... were clearly and appropriately articulated by the Illinois EPA and the reason[s] for the

changes were also fully specified." IEPA Br. at 12. IfPetitioner is still not satisfied and EAB, in

its discretion, wishes to provide further opportunity for comment, EAB may permit Petitioner to

"file a reply brief . . . addressing the Region's" supplemental responses. Midwest Steel,3 E.A.D.

at 836 n.2. This procedure would ensure both that Petitioner had "an opportunity to adequately

prepare a petition for revief' and that the "changes in the draft permit are subject to effective

review." Indeck-Elwood, 13 E.A.D. (slip op. at 29) (quoting City of Marlborough, 12 E.A.D.

(slip op. at l4)). Petitioner has offered no explanation for why this procedural accommodation

would not adeouatelv address its concems.
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III. IEPA Properly Identifred BACT for Flare-Related Emissions as an Emissions Limit
Plus Required Work Practices.

Petitioner challenges IEPA's BACT analysis on both procedural and substantive grounds.

Procedurally, Petitioner axgues that IEPA (1) failed to conduct a BACT analysis for CO emis-

sions from flaring, and (2) failed to consider existing control technologies proposed by Peti-

tioner. Pet. 12-17. Substantively, Petitioner argues that IEPA failed to require the most stringent

control technology or adequately explain its reasons for not doing so. PeI. 17-21. None ofthese

arguments has merit.

A. IEPA conducted a thorough and appropriate BACT analysis.

Petitioner repeatedly accuses IEPA of "fail[ing]" and "refus[ing]" to conduct a BACT

analysis.l I According to Petitioner, the extraordinary remedy of a remand of the PSD approval is

required because "[t]he only plausible reading of the Agency's [Responsiveness Summary] is

that it concluded that BACT analysis and limit-setting is generally inoppropriate in addressing

non-routine upset events." Pet. l6 (emphasis added).

This argument fails for several reasons. First, it was not preserved for review. Until

now, Petitioner has never alleged that IEPA failed to conduct a BACT analysis altogether. In-

stead, its public comments challenged only the adequacy of IEPA's analysis, arguing that IEPA

"failed to evaluate the most stringent technologies available." Comments of the American Bot-

tom Conservancy, Environmental Integrity Project, and Siena Club ("Petitioner's Comments"),

Technical Analysis of Julia May at 11 (June 14,2007) (Petitioner's Exhibit 2). The argument

that IEPA failed to conduct a BACT analysis is therefore waived. In re Sumas Energt 2 Genera-

" Pet. 12 ("Failure to Engage in Appropriate BACt Analysis"); il at l3 ("IEPA did not €ngage in top-down BACT
analysis."); id. at 14 (IEPA failed to do what "is required by that Act and would have been done in a full top-down
BACT process"), ,d at l5 (IEPA "did nol obtain data , , . as would have been done in a top-down BACT analysis");
ld at l6 ("IEPA declined in the final permit to set flare emissions limitations through a top-down BACT analysis.");
id. at 17 (IEPA "refus[ed] to conduct top-down BACT analysis"); id. at l8 ("failure to apply top-down BACT meth-
odology, or any other coherent BACT analysis").
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tion Facility,2003 WL 1787939, PSD Appeal Nos. 02-10 & 02-11 (Mar. 25, 2003) ('Nothing in

these comments was sufficient to apprise EFSEC that the Province was alleging that EFSEC had

failed to conduct a top-down BACT analysis . . . . Review is therefore denied.").

Not only is the argument waived, however; it also badly mischaracterizes IEPA's analy-

sis. Far from concluding that "BACT analysis . . . is generally inappropriate" and "refus[ing] to

conduct" such analysis (Pet. 16-17), IEPA consistently and expressly maintained that "a Best

Available Control Technology (BACT) analysis is required" and explained in its Project Sum-

mary the BACT analysis that it had conducted. Project Summary at 10, 13.

On flaring in particular, ConocoPhillips initially proposed a CO emissions limit of 0.37

lbs/MMBtu, and maintained that there were no technically feasible CO control options for flar-

ing. Responsiveness Summary at 10. IEPA, however, rejected this proposal on the basis of its

own BACT analysis. Specifically, IEPA explained that it had examined the USEPA's

RACT,tsACT/LAER clearinghouse, which contained "four BACT determinations for tlre control

of CO emissions from refinery flares in recent years." Project Summary at 13 (ConocoPhillips

Exhibit 2). None of those determinations, however, identified the use of a particular control

technology for CO emissions from flaring. Id As IEPA explained, "[d]ue to the inherent design

of a flare (i.e.,Ihe pilot gas exhaust does not pass through a duct or stack), it is not possible to

use any post-combustion air pollutant control devices." 1d. Instead, BACT for flaring consists

of "equipment design specifications and work practices consistent with the NSPS [New Source

Performance Standards] requirements for flares in 40 C.F.R. $ 60.1 8."r 2 1d.

Based on this analysis, IEPA rejected ConocoPhillips' proposed CO emissions limitation

of 0.37 lbs/MMBtu-which, IEPA noted, was an emission factor, not an emission limit-and

'' The NSPS requirements, incorporated by reference in the draft permit, include detailed specifications for the de-
sign and operation offlares. 40 C.F.R. $ 60.18,
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instead imposed a BACT CO emissions limit of 24.3 tons per year (tpy)13 for the Delayed Coker

Unit Flare (DCUF) and 147 .9 tpy for the entire Hydrogen Plant (HP2), including the new flare.

Draft Construction PermiVPSD Approval No. 06050052 ("Draft Permit") g 4.7.6 (ConocoPhil-

lips Exhibit 3); Responsiveness Summary at 10-11. IEPA also required ConocoPhillips to com-

ply with the New Source Performance Standards for flaring in 40 C.F.R. g 60.18. Draft Permit $

4.7.3(c).

Moreover, the final permit, like the draft permit, set BACT for flaring "in terms of work

practices to minimize CO emissions." Responsiveness Summary at 10. It also "developed

[those practices] as a result of further review . . in response to other public comments"-

including those of Petitioner. Id Nothing in the record supports Petitioner's assertion that IEPA

"refus[ed] to conduct" a BACT analysis.

Nor is there any basis for Petitioner's contention that "[t]he only plausible reading ofthe

Agency's [Responsiveness Summary] is that it concluded that BACT analysis and limit-setting is

generally inappropriate in addressing non-routine upset events" such as flaring. Pet. 16. Peti-

tioner itself concedes (as it must) that "the permit sets tpy emissions limits on emissions from the

tvvo new flares." Pet. 16. The Responsiveness Summary also states that "ConocoPhillips must

implement Best Available Control Technology (BACT) for emissions of carbon monoxide" from

flaring. Responsiveness Summary at 9. Finally, the issued permit imposes a numeric limit on

CO emissions from flaring-24.3 tpy for the Delayed Coker Unit Flare (DCUF) utd 147.9 tpy

for the Hydrogen Plant-and includes detailed work practices to minimize flaring. Final Permit

'' A tons per year limit ensur€s that emissions are limited to an annual amount. The original factor proposed by
ConocoPhillips would have set a concentration limit but would not have limited overall emissions except to th€ ex-
tent that ConocoPhillips was to exceed the concenfation limit at a given moment in time. Thus, IEPA imposed a
more stringent limit on ConocoPhillips based on its own BACT analysis
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$$ 4.7.5, 4j/.6-1, and 4.'7.6-2. The fact that IEPA set these limits at a level that would not "re-

strict access to the flares when flaring is viewed as necessary for personnel or equipment safety"

does not begin to suggest that IEPA believes "limit-setting is generally inappropriate." Pet. 16.

It simply represents a well-reasoned policy judgment that the emissions limit should not be set so

low that it forces the refinery to choose between maintaining safe operations and violating the

permit. See Nev.'mont,12 E.A.D. (slip op. at 18) ("[P]ermit writers retain discretion to set BACT

levels that. . . will allow permittees to achieve compliance on a consistent basis.").

B, IEPA considered all potentially applicable control technologies,

Perhaps aware ofthe implausibility of its argument that IEPA did not conduct a top-down

BACT analysis, Petitioner resorts to the argument that IEPA's analysis was not thorough or spe-

cific enough.ra In particular, Petitioner claims that it "alerted IEPA to existing control technolo-

gies that IEPA should have et aluated if it had engaged in appropriate BACT analysis," but that

IEPA did not, in fact, do so. Pet. 14 (emphasis added). But this is simply not true.

Not only did IEPA consider every control measure proposed by Petitioner, it also

adopted the vast majority and required ConocoPhillips to implement them in the final permit.

Responsiveness Summary at 27-28. As the Responsiveness Summary says, "the various ap-

proaches to minimization of flaring and flaring emissions discussed in [Petitioner's] comment

'o See, e.g., Pet, 13 ("IEPA fdid not] perform a detailed assessmefi of control options."); ,d C'lEPAtl failledl to
thoroughly evaluate available technologies and methods."); id at 13 n. 7 (conceding that IEPA "did identify some
control options for flare-related emissions in the final permit," but complaining that "they failed entirely to explain if
or how those emissions sadsry BACT")j td at l3 (IEPA "did not . . . explain" ils assumptions); td at 14 ('IEPA
again faifed to speciJically clescribe how it derived the requirements that it adopted,"); id at 15 ('IEPA did not ob-
tain data conceming CO emissions from the Shell Martinez refinery flares."); rd. at l6 (IEPA's BACT analysis
should "have speciJically eyalu.tted tle practices at Shell Martinez and Tesoro, and perhaps other relevant
sources."); td at 18 ("IEPA has failed utterly to i.clentifl specifically why more stringent controls are infeasible."); id
at 20 ("IEPA[] fail[ed] to assemble the necessary information and perform a thorough BACT review.")l td at 2l
(IEPA's BACT analysis failed to "includele] a comparattue assessment of the performance ofthe Shell Martinez
refinery and other appropriate sources.") (all emphases added).
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arc required'in the final permit. Responsiveness Summary at 28 (emphasis added); Final Per-

mit $$ 4.7.5 and4.7.6-2.

Petitioner's public comments highlighted six allegedly "proven methods for reducing

fladng events[:] . . . (1) adding sufficient compressor capacity, (2) installing backup compres-

sors, (3) slowing vessel depressurization, (4) permanently fixing equipment that chronically mal-

functions and causes unnecessary 'emergency' flaring, (5) designing thicker process vessel walls

to increase allowable pressures, and (6) setting in place detailed and extensive diagnostic proce-

dures."ri Pet. 14-15; Petitioner's Comments, Technical Analysis of Julia May at 16-17. IEP A

required all but one of these control methods in the final permit. Final Permit $$ 4.7.5 and 4.7.6-

2; Responsiveness Summary at 28. The "one exception" is the recommendation for using thicker

process vessel walls, which, IEPA explained, was problematic because it would "entail ope(ation

ofprocess vessels at higher pressures." Id.

Petitioner does not challenge the rejection ofthicker process vessel walls on appeal. Nor

does Petitioner dispute that IEP A adopted five of the six recommended control practices in the

final permit. In the face of this accommodation, the claim that IEPA failed to consitler PeIi-

tioner's recommended control technologies is simply not credible.

The same is true ofthe related claim that IEPA failed to "evaluatef] the practices at Shell

Martinez and Tesoro"-two rehneries that "reduced their flare emissions through adherence to"

Petitioner's recommended control practices. Pet. l5-16. Quite apart from the fact that the final

permit adopted many of the same practices used by Shell Martinez and Tesoro-something Peti-

tioner does not dispute-the Responsiveness Summary references Shell Martinez or Tesoro more

than 20 times, repeatedly explaining the reasons for adopting the same practices Petitioner now

'' These methods are drawn in pan from requirements put in place by the South Coast Air Quality Management Dis-
trict (SCAQMD) and the Bay Area Air Quality Management District (BAAQMD). Petition 14. The Responsive-
ness Summary addressed the SCAQMD and BAAQMD at length. See Responsiveness Summary at 13,28-32.

24



claims IEPA failed to consider.'o As IEPA said, it "closely reviewed" the practices at Shell and

Tesoro. Responsiveness Summary at 30. Petitioner's unsupported assertion to the contrary is

without merit.

C. IEPA's BACT determination is both reasonable and adequately explained,

Unable to expose any procedural flaw in IEPA's BACT analysis, Petitioner attempts to

challenge the merits. The EAB, however, accords "broad deference to permitting authorities" on

"issues requiring the exercise of technical judgment and expertise." Newmont, 12 E.A.D. (slip

op. at 21). Petitioner bears a "heavy burden [in] obtaining review of a technical issue like a

BACT limit," ld, and the EAB will exercise its authority to review such an issue only "spar-

ingly." In re ll'estborough and ll'estborough Treatment Plant Board, 10 E.A.D. 297, 303 (EAB

2002). Petitioner, however, has not even begun to demonstrate that IEPA's technical analysis is

"clearly enoneots." Newmont, 12 E.A.D. (slip op. at 24).

Petitioner challenges IEPA's technical analysis on two grounds: (l) "the numeric limits

set for the new flares are significantly higher than what appears to be actually achievable t}rough

the . . . flare control measures that were put in place in the final permit," and (2) "the adopted

control measures . . . are weak and deficient in numerous respects." Pet. 18. Neither challenge

has merit.

1. The emissions limit on C0 is reasonable.

'' See, e.g., Responsiveness Summary at l3 (discussing the "Flare Minimization Plan prepared by Shell Martinez");
id at 28 ("The.new flare system for the new Delayed Coker Unit will include redundant waste gas compressors, as
current)y used at the Shell, Martinez refinery."): id. al30 ("[Tlhe Flare Minimization Plan prepared by SheU Marti-
nez has been closely reviewed. . . . The issued permit requires a Flaring Minimization Plan.,. that addressles] the
various approaches that have been taken by Shell Martinez to reducing flaring."); id ("Shell Martinez, with its De-
layed Coker Unit that was installed in the mid-1990's, also provides anecdotal evidence that operation of a modem
Delayed Coker Unit does not significantly conffibute to flaring emissions, given Shell Martinez's excellent record
on minimizing flaring emissions as cited by lPetitioner],")l id. at32 ("[Al simpler approach to operational monitor-
ing at the refinery should be established, as compared to the ctcumstances ofthe refineries in Califomia.").
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With regard to the numeric limit, Petitioner neither discusses the specific CO limit chosen

by IEPAIT nor offers an altemative, It simply states, without support, that IEPA's limit is

"higher than what appears to be actually achievable." Pet. 18. Neither the petition nor the public

comments, however, provide data on CO emissions at other refineries or examples of CO emis-

sion limits adopted in other BACT deteminations. Instead, Petitioner relies on the volatile or-

ganic matter (VOM) emissions from the Shell Marlinez refinery, arguing that Shell's VOM

emissions "are an order of magnitude lower than what is being permitted in the CORE Project."

Pet. 15. Based on unspecified "le]xtrapolations" from the VOM emissions data, Petitioner ar-

gues that the CO emission limit in the final permit is too high. /d.

This argument fails for several reasons. First, Petitioner failed to preserve it. The public

comments challenged (l) the CO emission limit proposed by ConocoPhillips (which was never

adopted),r8 (2) the use of a "blended" CO emission limit for the Hydrogen Plant (not the strin-

gency of that limit),'e and (3) the LAER limit on VOM emissions (which is, of course, different

from the BACT limit on CO emissions and not on review here.;.20 IEPA responded to each of

Petitioner's CO objections, and Petitioner has not challenged those responses here. Instead, Peti-

tioner raises the new argument that, based on " fe]xtrapolations" from the VOM data, the CO

limit is too high.2r This argument is waived, and the EAB should reject it on that ground alone.

'' That limit is 24.3 tpy for the Delayed Coker Unit Flare (DCUF) and 147.9 tpy for the Hydrogen Plant (HP2), in-
cluding the new flare. Final Permit $ 4.7,G1.
r8 Petitioner's Comments, Technical Analysis of Julia May at l2-13 ("The 0.37 lbs/MMBtu CO emission limit pro-
posed by ConocoPhillips is nonsensical and unenforceable.").
te Id. at 15 ("Unfortunately, the flare emissions are not provided separately, so it is impossible to tell exactly what, if
any, flare emissions have been calculated for. . . flare CO and VOM emissions.").
'o ld, at 20 (Shell's "limit sbould be applied to ConocoPhillips as LAER.").
2r In contrast to its comments on CO, Petitioner's comments on the SOx emission limit did argue that the limit was
too high. See Petitioner's Comments, Technical Analysis ofJulia May at9.
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Not only is this argument waived, however, it is also meritless. "Exhapolations" from

VOM emission data at a single facility are an inadequate basis for setting an emission limit on

CO at all, let alone for overnrming the permitting authority's reasoned decision on the issue.

And even if Petitioner had provided data on CO emissions from the Shell Martinez facility"'-

for example, data showing that Shell Martinez had achieved lower CO emissions than the limit in

the final permit-the EAB has repeatedly held that "a permit writer is not required to set the

emissions limit at the most stringent emissions rate that has been demonstrated by a facility using

similar emissions confiol technology." In re Newmont Nevada Energt Inv., L.L.C.,12 E.A.D.

(sfip op. at 17), PSD Appeal No. 05-04 (EAB December 21,2005) (citing .& re Kendall New

Century Dev.,11 E.A.D. (slip op. at 17), PSD Appeal No. 03-01 (EAB Apr. 29, 2003)). Rather,

the permitting authority has "discretion to set BACT levels that . . . will allow permittees to

achieve compliance on a consistent basis." 1d at 18. Petitioner has failed to demonstrate t}lat

IEPA's BACT analysis was clearly erroneous,2l

2. The emission control measures are reasonable.

Petitioner also fails to carry its "heavy burden" in challenging the required emission con-

trol measures. Although Petitioner acknowledges that IEPA required ConocoPhillips to "install

redundant compressor capacity and waste gas recovery in the Delayed Coking Unit, perform root

" Petitioner suggests that IEPA should have gone hunting for Shell's CO emissions data itself. Pet. 15 ("IEPA did
not obtain data conceming CO emissions from the Shell Martinez refinery flares-as would have been done in a
top-down BACT analysis."). But Petitioner has given no reason to believe this data exists, let alone a reason why it
did not provide this data itself. The burden is on Petitioner to demonsuate that IEPA'S technical analysis was
clearly enoneous. Petitioner has not canied that healy burden,
23 Petitioner's argument is similar to that rejected in In re Newmont Nevada Energs Inv., L.L.C., l2 E.A,D., PSD
Appeal No. 05-04 (EAB December 21, 2005fonty far weaker, ln Nanmont, the petitioner challenged the BACT
analysis for a coal-fired steam boiler that set an emission limit of 0.067 pounds of NOx per MMBtu on a 24-hour
rolling average basis. 1d at *13. The petitioner argued that the permitting authority should have set a lovler emis-
sion limit, and provided a wide variety ofspecific examples supporting a lower limit. ln light ofthe permitting au-
thorify's reasoned responses to public comments, however, the EAB concluded that the petitioner had failed to carry
its "hearry burden" of demonstrating clear error. The only difference here is that, unlike the petitioner in Newmont,
Petitioner has provided zo evidentiary basis for its challenge to IEPA's BACT analysis, and does not even attempt to
show that IEPA's analysis was "clearly erroneous" as a technical matter
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case analysis of flaring incidents, vent gases containing reduced sulfur compound concentrations

to the coker flare only in defined circumstances, prepare a Flare Minimization Plan, and comply

with monitoring and reporting requirements"-sll at Petitioner's behest-Petitioner argues that

these control measures are "weak and deficient in numerous respects." Pet. 17-18. Specifically,

Petitioner complains that (1) the permit govems emissions only at new flares, not existing flares

(Pet. 18, 20); and (2) the permit contains inadequate flare observalion and monitoring require-

ments (Pet. l9-20).

IEPA provided responses on both of these issues. On existing flares, IEPA explained that

BACT and LAER were inapplicable because tlose flares "are not being physically modified and

will not experience a ohange in the method of operation." Responsiveness Summary at 25. Ex-

isting flares are also subject to an existing consent decree that requires additional emisslons re-

ductions and includes measures for flare gas recoveryr flare minimization plans, reporting, and

recordkeeping. Id Conceming observation and monitoring requirements, IEPA explained that

the level of detail requested by Petitioner was "not appropriate . . . [g]iven the very low level of

flaring that should occur in the future at the Wood River refinery." Responsiveness Summary at

32. Instead, IEPA adopted "a simpler approach to operational monitoring . . . as compared to the

circumstances of the refineries in Califomia that led to . . . their Flare Monitoring rules [adopted]

several years ago." Id.

Instead oftaking issue with these responses, Petitioner simply re-asserts the comments it

made below. "As the Board has stated on numerous occasions," however, "it is not enough sim-

ply to repeat objections made during the comment period. . . . [A] petitioner must explain why

the permit issuing entity's response to those objections is clearly erroneous or otherwise warrants
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review." In re Zion Energt, LLC,9 E.A.D. 701,705 (EAB 2001). Petitioner has not done so,

and review should therefore be denied.

Moreover, the emission control measures adopted by IEPA are reasonable. Petitioner

does not dispute that IEPA adopted the vast majority of control measures it requested. Nor does

it dispute that these control measures will significantly reduce flaring. Indeed, the work practices

imposed in the final permit are more stdngent than any BACT analysis for flaring recorded in

EPA's RACT/BACT/LAER clearinghouse. See In re Kendall New Century Dev., 1l E.A.D. 40,

52 (EAB 2003) (affirming BACT analysis where "IEPA's determination falls within [the] range"

shown in the RACT/BACT/LAER clearinghouse). Finally, for the one requested measure IEPA

did not adopt, it provided reasoned explanations-none of which Petitioner has challenged. Un-

der these circumstances, Pelitioner has not begun to carry its "heavy burden" of demonstrating

the need for review of IEPA's technical analysis. Newmont,12 E.A.D. (slip op. at 31).

IV. Petitioner's Arguments that the Flare Control Measures in the Final Permit are Not
Practically Enforceable are Both Waived and Meritless.

Petitioner also seeks remand of the PSD approval on the ground that the final permit

"fall[s] short on establishing reliable, meaningful measures to monitor and assess flaring events."

Pet. 22. Specifically, Petitioner challenges the final permit's monitoring, equipment accuracy,

and sampling methodology requirements. Id. aI22-24,

These arguments, however, are waived because Petitioner fails to address IEPA's thor-

ough response to its comments and fails to offer any legal authority in support of its argument for

remand. Moreover, the monitoring provisions-many of which were added at the request of Pe-

titioner-are sufficient to ensure enforceability, and Petitioner offers no reason for concluding

that IEPA's technical judgment on this point was clearly erroneous. Finally, Petitioner has failed

to demonsfiate that IEPA's decision on video monitoring or the equipment accuracy and sam-
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pling methodology provisions of Bay Area Air Quality Management District (BAAQMD) Regu-

lation 12-11 was clearly erroneous or an important policy consideration requiring reversal by the

Board. 40 C.F.R. $ 124.19(a). Review therefore should be denied.

A, Petitioner waived its argument regarding flare control measures.

Petitioner has failed to preserve its arguments on the issues of video moniloring, equip-

ment accuracy, and sampling methodology. "As the Board has stated on numerous occasions, it

is not enough simply to repeat objections made during the comment period. Rather, in addition

to stating its objections to the permit, a petitioner must explain why the permit issuing entity's

response to those objections is clearly eroneous or otherwise warrants review." In re Zion En-

ergt, LLC,9 E.A.D. 701,705 (EAB 2001). In its public comments, Petitioner suggested that

IEPA should incorporate all aspects of BAAQMD Regulation 12-11 into the final permit. Al-

though IEPA provided a thorough response to Petitioner's comments, explaining why BAAQMD

Regulation 12-11 requirements were not appropriate for the Wood River facility, see Respon-

siveness Summary 32, Petitioner fails to address IEPA's response-which is fatal to its appeal.

See Pet.22-24.

In particular, IEPA stated that it was "not appropriate for the permit to include the de-

tailed requirements for operational monitoring present in the BAAQMD's Flare Monitoring Rule

. . . [g]iven the very low level of flaring that should occur in the future at the Wood River refin-

ery." Responsiveness Summary at 32. IEPA went on to explain that the situation in the Califor-

nia refineries that led to the BAAQMD adopting Regulation 12-1 1 was distinct from the present

circumstances, and thus a "simpler approach to operational monitoring at the refinery should be

established" to accomplish the fundamental objective to "minimize and eliminate fluing." Id.;

see also IEPA Br. at 14. Rather than respond to IEPA's analysis, however, Petitioner has simply

restated its opinion that IEPA should have "impos[ed] the specific monitoring requirements con-

30



tained in BAAQMD Regulation 12-11." Pet. 23. With regard to video monitoring, Petitioner

simply restates its opinion that the requirements are insufficient. Pet. 22-23. Petitioner makes no

attempt to demonstrate why IEPA's reasoning for declining to make the requested changes-

specifically, the fact that not all provisions of BAAQMD Regulation 12-11 are appropriate for

the Wood River facility-is erroneous or warrants review. See In re Zion Energ,t, LLC,9E.A.D.

701,705 (EAB 2001). This argument is therefore waived.

B. Rernand to the permitting authority is inappropriate because Petitioner has
failed to provide any legal basis for a remand.

Petitioner's argument also fails because it cites no statutory, regulatory, or judicial au-

thority in suppo of its position. See In re Newmont Nevada Energt Inv., L.L.C.,12 E.A.D. (slip

op. at 80), PSD Appeal No. 05-04 (EAB December 21,2005) (denying review where petitioner

merely repeated comments on appeal and did not supply Board with legal authority to suppoft

remand). During the comment period, Petitioner submitted a summary of the BAAQMD Regu-

lation 12-11 requirements and urged IEPA to adopt them without modification. Petitioner's

Comments, Technical Analysis of Julia May at 22-25. Not only does Petitioner simply repeat the

same request here, however, it also fails to identift any legal basis for requiring IEPA to incorpo-

rate the requirements of BAAQMD Regulation 12-11 in the final permit.2a Pet. 22-23. As ex-

plained below, no such legal basis exists. But even if that were not so, mere repetition of com-

ments on appeal, with no statutory, regulatory, or case law supporl, is an insufficient basis for

remand. See y'y'ewmont, 12 E.A.D. (slip op. at 80). Review should therefore be denied.

2a ln support oftheb contention that the final permit does not contain established limits that are "enforceable as a
practical matter," Petitioner cites the U.S. EPA New Source Review Workshop Manual ("NSR Manual"), However,
the NSR Manual itself stales that it "is not intended to be an official statement of policy and standards and does not
establish binding requirements; such requirements are contained in the regulations and approved state implementa-
tion plans." NSR Manual at l- The NSR Manual tlerefore does not supply the "statutory, regulatory, or caselaw
support" required to support remand- See Newmont, 12 E.A.D, (slip op, at 80),
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C. Petitioner has failed to demonstrate that IEPA's decisions on particular flare
control measures were ttclearly erroneoustt or ttinvolve an important policy
consideration that the Board should, in its discretion, review."

Not only are Petitioner's arguments on enforceability waived, they are meritless. The

EAB accords broad deference to the permitting authority on questions of technical judgment, }r

re Peabody W. Coal Co.,12E.A.D. (slip op. at 16-17), CAA Appeal No. 04-01 (EAB, Feb. 18,

2005), and petitioners seeking review of essentially technical issues bear a heavy burden. Peti-

tioner cannot not simply "present[] a difference of opinion or altemative theory regarding a tech-

nical matter." In re Town of Ashland Wastewater Treatment Facility,9 E.A.D. 661,667 (EAB

2001) (citing In re NE Hub Partners, L.P.,7 E.A.D. 561,65'7 (EAB 1998). Rather, it must

demonstrate that IEPA's technical analysis is "clearly erroneous" or involves an "exercise ofdis-

cretion ot an important policy consideration [that] the Board should review in its discretion." 40

C.F.R. $ 124.19(a). Petitioner makes neither showing here.

1. IEPA's decision on yideo moniforing is reasonable.

Petitioner first atgues that the monitoring requirements are insufficient because they al-

low, but do not require, video monitorin g. PeL. 22. According to Petitioner, operator monitoring

is insufficient because certain smoking events might go unobserved. 1d

This argument, however, simply represents a difference of opinion on a technical matter.

Moreover, Petitioner ignores the fact that IEPA not only addressed its comments in the Respon-

siveness Summary, but included many of Petitioner's suggestions in the final permit. See Final

Permit $ 4.7.&4.1.10. Indeed, Petitioner concedes that (1) the final permit requires monitoring

of the affected units, Pet. 23; (2) IEPA adjusted the monitoring requirements in the final permit

in accordance with Petitioner's comments, Id. at 21-22; and (3) the monitoring provisions in the

final permit are "an improvement over the draft permit." Id.
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In direct response to Petitioner's comments, IEPA added a section to the final permit re-

quiring either video monitoring or, pursuant to specific procedures, visual observation of affected

units. Final Permit $ 4.7.8-2 ("Observation Requirements"). IEPA also (1) clarified that Cono-

coPhillips must continuously monitor each affected unit for the presence of a flare pilot flame

using a thermocouple or equivalent device; (2) added a requirement that ConocoPhillips continu-

ously monitor each affected unit associated with the Delayed Coking Unit for the occunence of

flow of waste gases; and (3) added a requirement that ConocoPhillips continuously monitor ei-

ther the flow aad hydrocarbon and sulfw content of waste gas to each affected unit associated

with the Delayed Coking Unit or continuously monitor the operating parameters of the Delayed

Coking Unit and affected units. Final Permit g 4.7.8-l(b)-(d).

Petitioner has failed to show why not adding mandatory video monitoring to these te-

quirements was clearly erroneous. In exercising its considerable technical expertise, IEPA de-

termined that in lieu of video monitoring ConocoPhillips can conduct observation for visible

emissions from an affected unit using U.S. EPA Method 22. Final Permit $ 4.7.8-2. But either

video monitoring or observation using EPA Method 22 must be employed. 1d Furthermore, in

the event ConocoPhillips utilizes EPA Method 22, IEPA included detailed procedures in the final

permit regarding the start, duration, frequency and logging of flaring observations. /d Respond-

ing to Petitioner's comments, IEPA also explained that it was not necessary to incorporate ail

provisions of BAAQMD Regulation 12-l I (including mandatory video monitoring) due to the

very low level of flaring expected at the Wood River refinery, and differences between the cir-

cumstances of refineries in Califomia and this facility. Responsiveness Summary at 32. The

record thus shows that IEPA assessed Petitioner's arguments and made a reasoned decision re-

garding the appropriate monitoring requirements for the units at issue. Petitioner has shown
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nothing "clearly erroneous" in this decision. Review should therefore be denied. See Newmont,

12 E.A.D. (slip op. at 62) (finding no clear error or other reason to remand where permit contains

adequate compliance monitoring provisions); In re Town of Ashland Wastewdter Treatment Fa-

cility, 9 E.A.D. 661,667 (EAB 2001) (insuffrcient reason for remand where Petitioner simply

differs in opinion from permitting authority regarding technical matter).

2. IEPA's decision not to incorporlte all ofthe equipment accuracy and
sampling methodology requirements of BAAQMD Regulation l2-l l
in the final permit was reasonable,

Petitioner next contends that the flare monitoring provisions in the final permit are inade-

quate because IEPA has not adopted the specific requirements set forth in BAAQMD Regulation

12-11 conceming equipment accuracy and sampling methodology. Pet.23. As noted above, this

argument is not adequately preserved for review. But in all events, IEPA's decision not to adopt

the requirements of BAAQMD Regulation 12-11 was both reasonable and supporled by the re-

cord. See Inre Peabody l l ' .  Coal Co.,12E.A.D. (sl ipop. at 17),CAAAppealNo.04-01 (EAB,

Feb. 18,2005) (deference to Region's decision appropriate where record demonstrates Region

considered comments and Region's approach is rational in light ofevidence in record).

The Board has consistently held that "[w]here 'the views of the Region and the petitioner

indicate bona fide differences of expert opinion or judgment on a technical issue,' deference to

the Region's decision is generally appropriate if 'the record demonstrates that the Region duly

considered tlle issues raised in the comments and if the approach ultimately selected by the Re-

gion is rational in light of all of the information in the record. "' Id. (citing ln re NE Hub Parr

ners, L.P.,7 E.A.D. 561,567-68 (EAB 1998)). The record in this matter shows that IEPA fully

considered the issues raise by Petitioner, but rejected Petitioner's views based on circumstances

specific to the Wood River refinery. Petitioner has shown no clear error in this decision, and re-

view should therefore be denied. See 40 C.F.R. g 124.19(a).
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IEPA set forth precise reasons why the requirements of BAAQMD Regulation 12- I 1 are

not suitable for application to the Wood River facility at issue here:

As the fundamental objective for flaring is to minimize and eliminate flaring, it is
not appropriate for the permit to include the detailed requirements for operational
monitoring present in the BAAQMD's Flare Monitoring Rule. Given the very
low level of flaring that should occur in the future at the Wood River refinery, a
simpler approach to operational monitoring at the refinery should be established,
as compared to the circurnstances of the refineries in Califomia that led to the
BAAQMD and SCAQMD adopting their Flare Monitoring rules several years
ago.

Responsiveness Summary at 32. The record is thus clear that IEPA duly considered the issues

raised in Petitioner's comments and ultimately selected an approach that, while varying from Pe-

titioner's, is "rational in light of all of the information in the record" (Peabofii, l2 E.A.D. (slip

op. at 17)), given "the very low level of flaring" expected at Wood River. Responsiveness

Summary at 32.

IEPA's judgment on this issue is supported not only by the low level of flarirrg expected

at Wood River in the future, but also by its observation that the present circumstances differ from

those in Califomia because ConocoPhillips is subject to a preexisting Consent Decree for the

Wood River refinery, which includes provisions to minimize flaring-related compliance issues.2s

In particular, IEPA stated that the Consent Decree requires preparation and submission of a

Compliance Plan for Flaring Devices at the refinery by December 31,?007, Responsiveness

Summary at 33, "use [ofl flow meters or reliable flow estimation parameters to detemine the

emissions from flaring," rd, and requires that the refinery "must be able to reasonably determine

25 The Consent Decree applies to several refineries in different states, including the Wood River refinery, and im-
poses a variety of conditions designed to reduce flaring. See Consent Decree at flu l38-149 and l5l-170, United
States of America and the Stqtes of lllinois, Louisiana and New Jersey, Commomueqlth of Pennqtlvania and the
Northwest Clean Air .4gency v, ConocoPhillips Company, Civil Action No. H-05-0258 (S.D. Tex. Dec. 5, 2005)
(available at http://www.epa.qov/compliance/resources/decrees/civil/caa/conocoohillios-cd.pdf (last visited Septem-
ber 19,2007)); Responsiveness Summary at 9.
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flow and H2S content of waste gas." Id. at34. Given these factors, IEPA made a rational tech-

nical assessment that Wood River refinery is sufficiently distinct from the Califomia refineries to

justify not incorporating all elements of BAAQMD Regulation 12-11 into the final permit. Re-

sponsiveness Summary at 32; see also Newmont, 12 E,A.D. (slip op. at 67) (rejecting Petitioner's

contention that a permit must be remanded because it did not require installation of technology;

the fact that technology may be installed on equipment at certain facilities did not mean that it

must be installed in every allegedly similar case).

In sum, Petitioner has failed to show that IEPA's conclusion on this issue was clearly er-

roneous, and review should therefore be denied.

3. The final permit contains adequate and enforceable monitoring re-
quirements.

Finally, Petitioner's focus on individual flare control measures ignores the big picture.

IEPA has ensured that the final permit provisions form a comprehensive program to ensure con-

tinuous compliance monitoring and reporting. IEPA summarized the monitoring requirements in

the final permit as follows:

The issued permit requires continuous monitoring to identify when waste gases
are flared. This requirement is accompanied by requirements for monitoring or
instrumentation to reasonably determine the amount of gas that is flared, require-
ments for sampling and analysis of waste gas or maintenance of records for the
composition of the gas, and requirements for monitoring or records related to fuel
usage fbr the pilot and venting ofpurge gas to the flare.

Responsiveness Summary at 31. Petitioner does not dispute that the monitoring provisions in-

cluded in the final permit meet applicable federal requirements. Responsiveness Summary at 32-

33. As IEPA explained, "The monitoring requirements of the applicable federal rules for flaring

are appropriately incorporated by the permit by reference to those rules. These requirements ad-

dress proper operation of a flare for effective destruction oforganic constituents in waste gas and

effective combustion as related to the seneration of CO." Id. at 33. IEPA also observed that the
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affected units are subject to New Source Performance Standards (NSPS) for Petroleum Refiner-

ies, 40 C.F.R. Part 60, Subpart J, and National Emission Standards for Hazardous Air Pollutants

(NESHAP) for flares. Responsiveness Summary at 34. Owners or operators of such control de-

vices are required to monitor the flares to ensure "that they axe operated and maintained in con-

formance with their designs." Final Permit $ 4.7.3(cXvii); Responsiveness Summary at 34.

Thus, in issuing the final permit, IEPA made a well-supported technical judgment that the

permit conditions conlbrmed to existing regulatory requirements, and that such requirements

were adequate to ensure compliance. See Newmont, 12 E.A.D. (slip op. at 64-65) (upholding

permitting authority's technical judgment regarding adequate monitoring where petitioner failed

to present "specific factual or legal evidence" that judgment was erroneous); In re Carlota Cop-

per Co.,11 E.A.D. 692,'108 (EAB 2004) (the EAB generally defers to the permitting authority

on questions of technical judgment). Petitioner's "difference of opinion" with IEPA does not

begin to justify a different result; deference to IEPA's reasoned judgment on the matter is re-

quired. 1d at 720; In re Town of Ashland lYastewdter Treatment Facility, 9 E.A.D, 66I, 66'/

(EAB 2001) (quotingln re NE Hub Partners, L.P.,7 E.A.D. 561,567 (EAB 1998).

Finally, the Board has repeatedly found that remand is not appropriate where, as here, a

final permit contains significant monitoring and recordkeeping obligations that, taken together,

will ensure the enforceability of the permit limits. See, e.g., Newmont,l2 E.A,D. (slip op. at 61)

(no clear error or other reason to remand in case where, as here, permit contains fully adequate

compliance monitoring provisions). In particular, the Board has refused to remand a final permit

where it determined that the permit contained a substantial number of compliance monitoring

and recordkeeping obligations that, taken as a whole, will ensure that the emissions limits are



fully enforceable on a continuous basis. See, e.g., Newmont,l2 E.A.D. (slip op. at 6l-62). As

explained above, such is the case here.

In sum, not only has Petitioner failed to preserve its arguments, but those arguments are

meritless. IEPA considered Petitioner's technical arguments, made appropriate changes in the

final permit, and provided reasoned explanation in instances where it declined to adopt Peti-

tioner's views. Petitioner has demonstrated no clear error in IEPA's decision. and review should

therefore be denied.

V. A BACT Limit on Carbon Dioxide and Methane Is Inappropriate Because Those
Gases Are Not "Subject to Regulation" Under the Clean Air Act.

Petitioner's last argument is that the PSD approval contained in the permit must be re-

manded because it lacks a BACT emissions limit for greenhouse gases,26 but this argument too

fails. To begin with, Petitioner has waived the issue by failing to raise it during the public com-

ment period-its sole argument below was that IEPA should have estimated the magnitude of

greenhouse gas emissions expected from the project and evaluated them in its consideration of

altematives under the Illinois Administrative Code, nol that IEPA should have imposed a Clean

Air Act BACT limil on greenhouse gas emissions, or that such gases are "subject to regulation."

"'Petitioner states that the issue presented for review is "[w]hether IEPA's failure to consider emissions reduction
technologies for carbon dioxide (CO2) and methane as part oftop-down BACT analysis or in BACT collateral im-
pdcts qnqlysis was a clearly erroneous conclusion of law, or an important policy consideration that the Board should
review and reverse-" Pet. 3 (emphasis added). Petitioner, however, provides no argument regarding IEPA'S collat-
eral impacts analysis. This aspect oftbe issue is therefore waived.

ln any event, U.S. EPA has thoroughly explained in a related permit appeal why consideration of green-
house gas emissions is neither required nor appropriate in a BACT collateral impacts analysis. See Briefofthe EPA
Office of Air and Radiation, In re Christian County Generation, LLC,PSD Appeal No, 07-01 (filed Sept. 24,2007).
"EPA has historically int€rpreted the phrase 'environmental impacts' in the BACT lcol]ateral impacts] analysis to
focus on local environmental impacts that are directly attributable to the proposed facillty." Id. at l3 n.6. Green-
house gas emissions, by contmst, have a global impact that is $ot directly anributable to the proposed facility. "Ac-
cordingly, the collateral impacts analysis of BACT is not the appropdate mechanism for addressing the potential
g/oba1 impacts ofCO2 emissions." 1d

Finally, although Petitioner cursorily states that IEPA should have included a BACT emissions limit for
both carbon dioxide and methane, its argument focuses only on carbon dioxide. Pet.28-36. This response therefore
focuses on carbon dioxide as well.
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Nor may Petitioner now suggest that this axgument was not "reasonably ascertainable" until

Massdchusetts v. EPA,127 S. Ct. 1438 (2007). That decision came down well before Petitioner

frled its comments below, and Petitioner vtas a party Io that case for years before the Court's de-

cision.

Even if the EAB were to examine the merits, however, Petitioner has failed to demon-

strate that IEPA's decision was "clearly enoneous" or involved an "important policy considera-

tion" meriting review. 40 C.F.R. $ 124.19(a). Under controlling D.C. Circuit, EAB, and EPA

precedent, carbon dioxide is not "subject to regulation" under the Clean Air Act for the simple

(eason that EPA does not yet regulate il. As USEPA explained in a related appeal just days ago,

EPA "has historically interpreted the term 'subject to regulation under the Act' to describe pol-

Iutants that are presently subject to a statutory or regulatory provision that requires 'actual con-

trol of emissions' of those pollutants." Brief of the EPA Office of Air and Radiation, In re

Christian County Generation, LLC, PSD Appeal No. 07-01 at 4 (filed Sept. 24, 2007) (Conoco-

Phillips Exhibit 5) (emphasis added); see a/so USEPA, Response to Public Comments on PSD

Permit No. PSD-OU-0002-04.00 at 5-6 (August 30,2007) (ConocoPhillips Exhibit 4) (same).

Moreover, to the extent that there are "important policy considerations" involved in this appeal,

they alf counsel against review: EPA, Congress, and many other policy-makers are cunently

considering comprehensive regulations on emissions of carbon dioxide. Localized, ad hoc per

mitting decisions would be a poor mechanism for regulating this global issue. Review should

therefore be denied.

A. Petitioner failed to raise the issue of a BACT emissions limit for greenhouse
gases during the public comment period,

The Board will review an issue on appeal only if the issue was either "raised during the

comment period" or "not reasonably ascertainable" before the close of the public comment pe-
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riod. ir re Avon Custom Mixing Services, Inc., 10 E.A.D. 700, 708 (EAB 2002); 40 C.F.R. $$

124.1J & 124.19(a). At all times, the petitioner "bears the burden of demonstating tlat review

is warranted," and must submit "credible documentation showing that" issues were properly pre-

sewed. Avon, 10 E.A.D. at 704.

Here, Petitioner presents t\ /o arguments for why greenhouse gases are "subject to regula-

tion" under the CAA and why, therefore, the IEPA was required to include in the PSD permit an

emission limit for those gases:

(l) Greenhouse gases are "cunently regulated under the Clean Air Act's acid rain provisions
and the Illinois State Implementation Plan" (Pet. 28-32); and

(2) In the wake of Massachusetts v. EPA, carbon dioxide is "subject to further regulation"
under Sections 111 and 202 ofthe CAA Get. 33-36)

As explained below, these arguments lack any merit. But even if they were conect, Peti-

tioner presented none of them to the IEPA even though both were "reasonably available . . . [be-

forel the close of the public comment period." 40 C.F.R. $ 124.13.

Petitioner devoted several pages of written public comments to tle issue of greenhouse

gases, but the EAB will search tlese comments in vain for any mention of these new arguments.

See Petitioner's Comments, Technical Analysis of Julia May aI 32-36. Petitioner's sole arg:o-

ment on greenhouse gases was that IEPA should have estimated the magnitude of greenhouse

gas emissions expected from the project and evaluated those emissions in its consideration of

altematives under the lllinois Administrative Code (35 IAC $ 203.306).27 Id. at32-33. Nowhere

do the comments suggest that IEPA should impose a Clean Air Act BACT /lnil on greenhouse

'' See, e.9,, Petitioner's Comments, Technical Analysis o/Julia May at 33 ("[T]he extremely high energy use ofthe
new Project and resultant emissions ofCreenhouse Gases (GHGs) should have been considered pursuant to ullinois
Administrative CodeJ Section 203.306, as a major environmental and social cost of the Project."); td at 36 ("The
Greenhouse Gas emissions for the ConocoPhillips Wood River are likely to be even higher than for the Rodeo facil-
ity, can readily be calculated by ConocoPhillips, and need to be estimated to comply with lllinois Regulations.")
(emphases added).
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gas emissionsr or that greenhouse gases are "subject to regulation" under the acid rain provisions,

the Illinois SIP, Massachusetts v. EPA, or anlthing else.

Seemingly aware of its waiver problem, Petitioner argues that its comments "express ex-

tensive concern with the GHG emissions anticipated to result from the CORE Project." Pet. 25-

26. It then quotes an out-of-context snippet from the Responsiveness Summary, suggesting that

IEPA knew Petitioner w'as asking it to "[t]reat[] emissions ofCO2 and other greenhouse gases as

regulated air pollutant [sic]." Pet. 26 (quoting Responsiveness Summary at 24).

This is a half-truth. To be sure, Petitioner's comments do express concern with green-

house gas emissions, but they argue only that those emissions should be considered in the analy-

sis of altematives under the Illinois Administrative Code. That. of course. is the context in

which IEPA responded. The full quote from the Responsiveness Summary states that "[t]reating

emissions of CO2 and other greenhouse gases as regulated air pollutant[s], as is effectively being

requested by this comment, would be inconsi:ttent with current lllinois low." Responsiveness

Summary at 24. And the comment to which IEPA was responding argued that "[e]missions of

greenhouse gases should be monitored and measured" tndet lllinois law-not that IEPA was

required to imposed a BACT emissions limit under the Clean Air Act. 1d.

IEPA thoroughly responded to Petitioner's comments on the Illinois Administrative

Code, and Petitioner does not and cannot challenge those responses here.28 Responsiveness

Summary aI20-25. Petitioner's attempt to raise a new argument instead undermines the "long-

standing policy" of "ensur[ing] that the Region has an opportunity to address potential problems

with the Draft Permit before the permit becomes final." In re Westborough and ll'estborough

28 The EAB does not review state-law issues unrelated to the federal PSD pro gram. In re l|/est Suburban Recycling
ond Energt Center, t.P., 6 E,A.D. 692, 704 (EAB 1996)
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Treatment Plant Board, 10 E,A.D.297,304 (EAB 2002). Petitioner's greenhouse gas argument

should therefore be reiected.2e

B. Even if Petitioner's greenhouse gas arguments were preserved, they are
meritless,

Even if the EAB wete to reach the merits, Petitioner has failed to demonstrate that

IEPA's decision was "clearly erroneous" or involves "an important policy consideration which

the EAB should, in its discretion, review." 40 C.F.R. $ 124.19 (aX1),(2).

First, carbon dioxide is not "subject to regulation" under the Clean Air Act for the simple

reason that EPA has not yet regulated it. Petitioner's arguments based on (1) Massachusetts and

(2) the Acid Rain provisions and Illinois State Implementation Plan fundamentally misconstrue

not only the Supreme Court's decision in Massachusetts, but also the EAB's, EPA's, and D.C.

Circuit's interpretations of the term "subject to regulation."

Moreover, to the extent that there are any "important policy considerations" involved in

this appeal at all, they militate overwhelmingly agdinst rcyiew. EPA, Congress, and many other

policy-makers are currently considering comprehensive regulations on emissions of carbon diox-

ide. ln the absence of comprehensive regulations, isolated, ad hoc permitting decisions by local

authorities would be a poor mechanism for regulating the global issue of greenhouse gas emis-

sions. Review ofthe Petition should therefore be denied.

l. Massachusetts v. EPA does not change the fact that carbon dioxide is
not yet "subject to regulation" under the Clean Air Act.

Petitioner argues that Mossachusetts "triggered the obligation for permitting agencies to

include carbon dioxide and other GHG emission limits in PSD permits." Pet. 25. According to

2e Petitioner does not attempt to argue that its arguments were not "reasonably ascertainable" before the close ofthe
public comment period, nor can it. 40 C.F,R. $ 124,19(a). The acid rain provisions and lllinois SIP have been in
place for years, and even if Massachusetts v. EPA were relevant to Petitioner's argument (which, as we explain be-
low, it is not), it was decided more than a month before the close of the public comment period. Petitioner (Siena
Club) was a participant in that case.
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Petitioner, because carbon dioxide "can and should be regulated" in the wake of Massachusetts

v. EPA, it is "subject to regulation" for purposes of the PSD program, and IEPA erred by failing

to impose an emission limit. Pet. 35.

Petitioner's understanding of "subject to regulation," however, is wrong. The EAB's

own decisions establish that a pollutant is "subject to regulation[]" only when an emission stan-

dard "has been promulgaterf' for that pollutant-not when an emission standard could or should

be promulgated. In re Indeck-Elwood, LLC, 13 E.A.D. (slip op. at I n.10), PSD Appeal No. 03-

04 (EAB Sept. 27, 2006) (emphasis added). The Court's decision in Massachusetts merely held

that EPA is authorized to regulate carbon dioxide. Carbon dioxide does not become "subject to

regulation" until EPA has actually promulgated emission standards. Until then, PSD permits

need not (and indeed cannot) include emission limits for carbon dioxide. IEPA's decision is

therefore correct.

Petitioner's error on this point flows from (1) a distortion of Massachusetls, and (2) a

misinterpretation ofthe term "subject to regulation."

a. Massachusetts v. EPA merely aathori6es EPA to regulate
carbon dioxide.

First, Petitioner treals Massachusetls as if it decided the issue of regulating carbon diox-

ide under the CAA once and for all-but this is simply not true. Massachusetts involved a chal-

lenge to EPA's refusal to regulate carbon dioxide emissions from mobile sources under Section

202. EPA based its refusal to regulate on two arguments. First, EPA argued that it lacked au-

thority to regulate carbon dioxide because carbon dioxide did not fit within the CAA's definition

of "pollutant." The Court rejected this axgument, concluding that carbon dioxide is a "pollutant"

and that EPA therefore has authority to reeulate it. 127 S. Ct. at 1459-60.
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Second, however, EPA argued that "even if it does have statutory authority to regulate

greenhouse gases," it had discretion under the CAA not to do so. Id. al 1462. On this point, the

Court partially agreed, noting that EPA was not required to regulate carbon dioxide unless it

formed a "judgment" that caxbon dioxide "causes, or contributes to, air pollution which may rea-

sonably be anticipated to endanger public health or welfare." Id. at 1462 (quoting 42 U.S.C.

$ 7521(aXl). In other words, EPA may decline to regulate carbon dioxide "if it determines that

greenhouse gases do not contribute to climate change or if it provides some reasonable explana-

tion as to why it cannot or will not exercise its discretion to determine whether they do." 1d Ul-

timately the Court concluded that EPA had failed to "ground its [refusal to regulate] in the stat-

ute," and remanded the case for further proceedings. Id. at 1463. The Court expressly declined

to "reach the question whether on remand EPA must make an endangerment finding" (and thus

regulate carbon dioxide), leaving that decision to the EPA. Id. at 1463. The Court "h[e]ld only

that EPA must ground its reasons for action or inaction in the statute." Id

Contrary to Petitioner's characterization of Massachusetts, then, it remains an open ques-

tion whether, and certainly how, EPA will regulate carbon dioxide. EPA could conduct a rule-

making and decide that the emission of carbon dioxide cannot "reasonably be anticipated to en-

danger public health or welfare," or that EPA "cannot . .. determine" whether carbon dioxide

endangers public health. Id. aI 1462. In that case-absent further action by Congress, the Presi

dent, or EPA-carbon dioxide might not even become a regulated pollutant. But it is certainly

premature to conclude (as does Petitioner) thal Massachusettr "triggered the obligation for per-

mitting agencies to include carbon dioxide emission limits in PSD permits." Pet. 4. In fact,
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Massachusefts triggered only the obligation for the EPA to reconsider whether or not to regulate

carbon dioxide-nothing more, and nothing less.30

This is also the official position of USEPA. In a final decision on a PSD permit just a

few weeks ago, USEPA concluded that Massachusetts "does not require the Agency to set COz

emission limits in [a] PSD permit." USEPA, Response to Public Comments on PSD Permit No.

PSD-OU-0002-04.00 at 6 (August 30,2007) (ConocoPhillips Exhibit 4). As the Agency ex-

plained, "the Court did not hold that EPA was required to regulate COz and other GHG emis-

sions under Section 202, or any other section, of the Clean Air Act. Rather, the Court concluded

that . . . EPA could regtlate them . . . subject to cerlain Agency determinations pertaining to mo-

bile sources." 1d. USEPA has taken the same position in a related appeal pending before the

EAB, Sae Brief of the EPA Office of Air and Radiati on, In re Christian County Generation,

IrC, PSD Appeal No. 07-01 at 6 (frled Sept. 24,2007) (ConocoPhillips Exhibit 5) ("[T]he

lMassachusettsl decision does not require permitting authodties (including IEPA) to set COz

emission limits in PSD permits in the absence of some other regulatory action. . . . Rather, the

Court concluded that these emissions are 'air pollutants' under the Act, and therefore found that

EPA could regtlate them . . . subject to certain Agency endangerment determinations pertaining

to mobile sources.") (intemal citations omitted). This is further ground for rejecting Petitioner's

nosition.

30 Petitioner also glosses over the fact th at Massqchusetts dealt only with the regulation of carbon dioxide emissions
from new motor vehlc/es under Section 202 ofthe CAA. See 127 S.Ct. at 1459. The case did not address whether
EPA can or should regulate emissions ofcarbon dioxide from new slotionqry sorrces such as the Permittee here, and
on that issue, EPA has concluded that it lacks authority to regulate. Although that conclusion is the subject of a
challenge pending in the D.C, Circuit, New York v. EPA, No. 06-1322, it remains binding on IEPA and this Board
until it is overtumed. EPA's conclusion on this issue is therefore an additional, independent ground for denying
review.



b. Petitioner's interpretation of"subject to regulation" is
unprecedented and incorrect,

Even more important than Petitioner's misunderstandin g of Massachusetts, however, is

its erroneous interpretation of the phrase "subject to regulation." As Petitioner correctly points

out, IEPA may impose a BACT emissions limitation for carbon dioxide only if carbon dioxide is

"subject to regulation" under the CAA. Pet. 27. But according to Petitioner, a pollutant is "sub-

ject to regulation" if it is "capable of being regulated" or "should" be regulated----even if it is not

"currently regulated." Pet. 10. That is not the law.

Petitioner fails to cite a single court decision, EAB opinion, or federal regulation in sup-

porl ofthis counterintuitive understanding of"subject to regulation." Pet. l0-11. Instead, it cites

two obscure sources that do not address the issue and, if anlthing, undermine its argumenl.

The first is a quote from the EPA's responses to comments on a rule changing the defini-

tion of "major source" under Sections 111 and 112 of the CAA. There, the EPA stated that

"[t]echnically, a pollutant is considered regulated once it is subject to regulation under the Act.

A pollutant need not be specifically regulated by a section Ill or I12 standard to be considered

regulated." Pet. l0 (quoting 40 C.F.R. Part 70, Change to Definition of Major Source, 66 Fed.

Reg. 5961 (Nov. 27, 2007)). In the context of its response, EPA was explaining to commenters

what pollutants would and would not be part of "major source" determinations, and it was clearly

stating that a pollutant is "subject to regulation" not only when it is "specifically regulated by a

Section 111 or 112 standard," but also when it is specifically regulated "under [any other provt-

sions of] the Act." .Id In other words, a pollutant is subject to regulation when it is "specifically

regulated by a Section 111 or 112 standard" or when it is "specifically regulated . . . under [any

other provision of] the Act"-but it must be specifically regulated under some provision. This

statement thereforc undermine s Petitioner's position.
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Petitioner's only other (supposed) source of support is an informal memorandum on the

Resource Conservation and Recovery Act (RCRA) from the Office of Solid Waste. There, the

office director stated that "EPA has consistently interpreted the language'point sources sabjecl

to permits under [section 402 of the Clean Water Act]' to mean point sources that should have a

NPDES permit in place, whether in fact they do or not. Under EPA's interpretation ofthe 'sub-

ject to' language, a facility that should, but does not, have the proper NPDES permit is in viola-

tion of the CWA." Pel 11 (quoting Memo from Michael Shapiro and Lisa Friedman to Waste

Management Division Directors, Interpretation of Industrial Wastenater Discharge Exclusion

Jiom the Definition of Solid l|aste at 2 (Feb. 17 , 1995) (emphasis added)).

This straightforward memorandum offers Petitioner no support. It says that a point

source is "subject to permits" whenever it "should have" a permit, whether it in fact has one or

not. But the only reason it "should have" a permit is that the Clean Water Act requires one, and

the point source is "in violation of the CWA" if it doesn't. Thus, the point source is "subject to

permits" only because the Clean Water Act already requires the point source to have a permit in

place. Here again, this memorandum undermines Petitioner's argument because it indicates that

"subject to permits" means that the Act a/re ady requires a permit.

In sum, neither source cited by Petitioner supports its understanding of"subject to regu-

lation." Indeed, the fact that these unhelpful sources are all that Petitioner can muster for its po-

sition demonstrates just how far-fetched its interpretation of "subject to regulation" really is.

c. Carbon dioxide is not "subject to regulation" because it is
not yet regulated.

For the correct reading of "subject to regulation," the EAB need Iook no further than its

own decisions, which plainly establish that a pollutant is "subject to regulation" only when EPA

has already promulgated an emissions standard. In In re Indeck-Elwood, LLC,13 E.A.D. (slip
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op. at 8 n.l0), PSD Appeal No. 03-04 (EAB Sept,27,2006), the EAB unambiguously stated that

pollutants "subject to regulation[] under the CAA" are "pollutants for which a NAAQS has been

promulgated, pollutants subject to standards promulgated under section 111 of the CAA, and

Class I or Class II substances subject to title VI of the CAA." (emphasis added) (citing 40

C.F.R. $ 52.21(bX50). Thus, a pollutant is "subject to regulation" for purposes of PSD permit-

ting when it is already subjecl to emission standard.

In re Umetco Minerals Corporation, 6 E.A.D. 127, 127 -28 (EAB 1995), confirms this

conclusion. There, the Board explained that "radon emissions from uranium byproducts that re-

sult from uranium milling are subject to regulation under the Clean Air Act" because "EPA ftas

designated radionuclides (including radon) as hazardous air pollutants under section 112(a) of

the Clean Air Act, 42 U.S.C. $ 7a12(a). . . . [a"d,] [i]n accordance with CAA $ 112(dX1), EPA

has issued National Emission Standards for Hazardous Air Pollutants (NESHAP) for 'radon

emissions from operating mill tailings' at 40 C.F.R. Part 61 Subpart W." Id. (emphasis added),

Here again, the EAB made clear that a pollutant is "subject to regulation" when the EPA "has

designated" it as hazardous under Section 112 or "has issued" a national emission standard for

it-not when EP A could regt:Jate it, but does not. 1d.

The EAB has already applied this standard to carbon dioxide and concluded that it is not

a regulated pollutant for PSD permitting purposes. In In re Inter-Power of New York, Inc., 5

E.A.D. 130, 151 (EAB 1994), the petitioner argued that the permitting authority should have

considered various technologies for controlling emissions of carbon dioxide and hydrogen chlo-

ride in its BACT analysis. The EAB rejected this axgument, however, explaining that "[b]oth

carbon dioxide and hydrogen chloride are . . . unregulated pollutants. In such circumstances, the

Region was not required to examine control technologies aimed at controlling these pollutants."
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Id. See also In re Kawaihae Cogeneration Project,7 E.A.D. 107, 132 (EAB 1997) (finding no

error in the permitting authority's conclusion that "[c]arbon dioxide is not considered a regulated

air pollutant for permitting purposes" because "at this time there are no regulations or standards

prohibiting, limiting or controlling the emissions of greenhouse gases").

Moreover, the D.C. Circuit addressed this issue shortly after the Clean Air Act Amend-

ments of 1977. ln Alabama Power Co. v. Costle,636 F.2d 323,370 n.134 (D.C. Cir. 1979), the

Court considered when, in the absence of a NAAQS, a pollutant becomes "subject to regulation"

for purposes of PSD permit approval. The Court explained that"[o]nce a standard of perform-

qnce hos been promulgated [by EPA under Section l1l] . . . , those pollutants become 'subject

to regulation' within the meaning of section 165(a)(a), 42 U.S.C. s 7475(a)(4) (1978), the provi-

sion requiring BACT prior to PSD permit approval." 1d. Thus, not only the Board but also the

D.C. Circuit has explained that "subject to regulation" for purposes of PSD permitting means

that an emission standaxd has already been promulgated.

Finally, USEPA recently confirmed its "historical[]" position that "subject to regulation"

means "pollutants that qre presently subject to a statutory or regulatory provision that requires

actual control of emissions of that pollutant." USEPA, Response to Public Comments on PSD

Permit No. PSD-OU-0002-04.00 at 5-6 (August 30,2007) (ConocoPhillips Exhibit 4) (emphasis

added). As early as 1978, EPA interpreted "subject to regulation" to mean "all criteria pollutants

subject to NAAQS review, pollutants regulated under the Standards of Performance for new Sta-

tionary Sources (NSPS), pollutants regulated under the National Emission Standards for Hazard-

ous Air Pollutants (IIESHAP), and all pollutants regulated under Title II of the Act regarding

emission standards for mobile sources"-that is, pollutants that were already subject io emission

standards under the CAA. 43 Fed. Reg. 26388,26397 (June 19, 1978). And as USEPA ex-
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plained, it "continues to interpret the phrase 'subject to regulation under the Act'to refer to pol-

lutants that arc presently subject to a statutory or regulatory proyision lhal requires actual con-

trol of emissions of that pollutant," USEPA, Response to Public Comments on PSD Permit No.

PSD-OU-0002-04.00 at 6 (August 30,2007) (emphasis added). USEPA has taken the same po-

sition in a related appeal pending before the EAB. ,See Brief of the EPA Office of Air and Radia-

tion, In re Christian County Generation, LLC, PSD Appeal No. 07-01 at 3-6 (filed Sept. 24,

2007) (ConocoPhillips Exhibit 5). In shorl, the Board, the D.C. Circuit, and USEPA all confirm

that "subject to regulation" means that a pollutant is already subject to emission control.

2. Neither the acid rain provisions nor the Illinois State Implementation
Plan render carbon dioxide "subject to regulation."

Recognizing the weakness of its "capable of being regulated" axgument, Petitioner next

argues that carbon dioxide is "subject to regulation" because it is "cunently regulated under the

Clean Air Act's acid rain provisions and the Illinois State Implementation Plan." Pet.28-29

(emphasis added). According to Petitioner, because the acid rain provisions require monitoring

and reporting of carbon dioxide emissions, carbon dioxide is "subject to regulation" under the

CAA and, therefore, subject to PSD permitting requirements. Pet. 29-30.

But not only does this argument appear nowhere in the public comments below, Peti-

tioner cites no authority for its key proposition that monitoring or reporting requirements render

a pollutant "subject to regulation" under the CAA-nor can it. This interpretation runs directly

contrary to EAB, D.C. Circuit, and USEPA opinions cited above, which hold that a pollutant is

"subject to regulation" only when it is subject to an emission contol standard- -not mere moni-

toring or reporting requirements.

As USEPA has explained, "EPA has historically interpreted the term 'subject to regula-

tion under the Act' to describe pollutants that are presently subject to a statutory or regulatory
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provision tlrat requires actual cohtrol of emissions of that pollutant." USEPA, Response to Pub-

lic Comments on PSD Permit No. PSD-OU-0002-04.00 at 5-6 (Augusr 30, 2007) (ConocoPhil-

lips Exhibit 4) (emphasis added). "The CAA acid rain program provision cited by Petitioner

does not establish emissions control requirements on COz and thus does not make CO2 'subject

to regulation under the Act' for PSD permitting purposes." Brief of the EPA Ofhce of Air and

Radiation, In re Christian County Generation, LLC, PSD Appeal No. 07-01 at 7 (filed Sept. 24,

2007) (ConocoPhillips Exhibit 5). And, as noted above, the EAB has stated that pollutants "sub-

ject to regulation[] under the CAA" are "pollutants for which a NAAQS has been promulgated,

pollutants subject to standards promulgated under section 1l I ofthe CAA, and Class I or Class

II substances subject to title VI of the CAA"-that is, pollutants subject to an emission control

standard. In re Indeck-Elwood, LLC, 13 E.A.D. (slip op. at 8 n.l0), PSD Appeal No. 03-04

(EAB Sept.21,2006) (emphasis added) (citing 40 C.F.R. $ 52.21(bX50)). These opinions con-

ftadict Petitioner's assertion that the monitoring requirements of the acid rain provisions trigger

full PSD pennining authoriry. II

Moreover, if Petitioner's argument were correct, every PSD permitting authority in the

nation should have been controlling carbon dioxide emissions since 1993-when EPA first im-

plemented the acid rain provisions. See 58 Fed. Reg.3590,3702 (January 11, 1993) (Acid Rain

Program: General Provisions and Permits, Allowance System, Continuous Emissions Monitor-

ing, Excess Emissions and Administrative Appeals). This, of course, is not the case. The fact

'' The Illinois SIP does not require monitoring or reporting ofcarbon dioxide. Petitioner argues instead tlrat, in light
of Massachusetts, carbon dioxide fits the definition of "air pollution" in the Illinois SIP and is therefore "subject to
regulation." Pet. 29-30, Petitioner points to no regulations in the SIP specifically addressing carbon dioxide, much
less restricting carbon dioxide emissions. The argument based on the Illinois SIP therefore fails for the same rea-
sons as the arguments based on Ma.rsac&ru€lJ and the acid rain provisions. See Brief of the EPA Office of Air and
Radiation, In re Chri$ian County Generation, LLC, PSD Appeal No, 07-01 at 6 (filed Sept, 24, 2007) (ConocoPhil-
lips Exhibit 5) ('Similarly misplaced is Petitioner's reliance on the general nuisaace provision of the lllinois State
Implementation Plan (SIP) to argue that CO, is 'subject to regulation' for the purpose of this PSD permitting ac-
tion.")

51



that fourteen years of EPA and local permitting practice directly contradict Petitioner's position

further confirms that it has no basis in law.

3. The only "policy considerations" relevant here militate against grant-
ing review.

Finally, important policy considerations militate strongly against granting review here.

In the wake of Massachusetts, Congress, EPA, and numerous other policy-makers are taking the

first steps toward regulating carbon dioxide and other greenhouse gases. It would be inappropri-

ate for a local permitting body to use its case-by-case authority over PSD permits as a broad

mandate to undertake what would be (at best) piecemeal, localized regulation of a global issue.

As IEPA explained, "the challenge of global warming will require a comprehensive regulatory

approach in the United States, which is ultimately imposed by Congress at a national level. Until

specific regulations are put into place by the appropriate state or national authorities, ad-hoc ac-

tions to compel individual action on global warming through conventional environmental permit-

ting programs are capricious." Responsiveness Summary at 22. Indeed, it is difficult to con-

ceive ofa worse mechanism for regulating the global issue ofgreenhouse gas emissions.

The national level policy discussions are meant to include opportunities for publio par-

ticipation and the ability to weigh important conflicting goals. Individual projects providing op-

portunities for economic development and stabilization of energy supplies in the United States or

locally in Illinois should not be hindered while these policy discussions are ongoing.

In spite ofthis, Petitioner essentially asks the EAB to rush ahead of Congress and EPA-

both of which are currently considering how best to regulate carbon dioxide-and impose the

Petitioner's own vision of carbon dioxide regulation on a plant-by-plant, PSD-permitting basis.

If any "important policy considerations" are at issue here, they counsel strongly against svch a
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"capricious" result. 40 C.F.R. $ 124.19(a1; Responsiveness Summary at 22.

therefore be denied.

CONCLUSION

For the foregoing reasons, review of the Petition should be denied.

Review should
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